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Abstract

The effect of federalism on the development ofligupolicy is a widely debated
topic. In terms of environmental policy, this issagsumes greater importance because of
the lack of clarity in the constitutional divisiai powers. It is the purpose of this research
to examine environmental impact assessment (Eldhe-of the higher-profile aspects of
environmental policy — in order to establish howergovernmental relations in Canada
have affected policy and process development sdtea. It is hypothesized that unilateral
federal action in this policy area contributes woaresponding increase in the stringency of
provincial EIA processes. To test this, a two-stealysis is adopted: first analyzing
developments at both the federal and provinciatlleyrom 1985-1995 — a period which
witnessed exceptionally high levels of public cancéor the environment and increased
federal involvement in EIA — and second discusdiryg events and agreements which
affected intergovernmental relations and deternginimhether these related to those
developments identified. This research finds graater federal involvement in EIA was a
catalyst for some positive reform at the provindebel, although this result varied
significantly between the provinces examined. Hasa the evidence gathered, it is
concluded that some form of intergovernmental @altation and competition both have a
place in the development of EIA policy and thattimei should be pursued as an end in

itself.
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Chapter 1: Introduction

1.1 Research Rationale

Environmental protection has gradually evolved iatsignificant and pressing issue
over the last 30 years. Parson (2000) descritees‘it..the most prominent new domain of
politics and public policy to arise over the lasivfdecades, in Canada and internationally”
(p. S123). Concern over environmental degraddtasbeen fuelled by events such as the
publishing of Rachel CarsonSlent Spring in 1962 and the sinking of thexxon Valdez in
1989 (Harrison, 1996). Internationally, perhaps thost well-known initiative was the
publishing of the 1987 repor®ur Common Future by the World Commission on
Environment and Development — commonly known as Bhendtland Commission —
which recommended adoption of the practice of sushbde development as a means to
integrate environmental protection and economicetiggment. Canadian officials at both
the federal and provincial levels have generallpkepm very favourably about this
recommendation (Rabe, 1997).

Canadian environmental legislation has largely e in fits and starts, with a
flurry of legislation in the early 1970s and a danilevel of activity around 1990
(Skogstad, 1996). The first major piece of enuvinental legislation in North America
during these periods was, however, the Americar® Ngiional Environmental Policy Act
(NEPA) that established the Environmental ProtecAgency (EPA). The EPA was given
extensive powers to enforce federal standards,hwleid to the analogy that it served as a
“...gorilla in the closet” that the states could cajpon to ensure industry compliance
(Tobin, 1992). The NEPA also introduced North Amas first Environmental

Assessment Review Process. Canada introducedaspicdtess at the federal level in 1973



and, by 1984, it had become the Environmental Assenat Review Process Guidelines
Order (EARPGO). At this point, it was considersdtle federal government to be a non-
binding process applied at its discretion to preplosrojects it felt warranted such attention
(Doern & Donway, 1994). Around 1990, however, aeseof court rulings interpreted the
EARPGO as a binding document requiring federal Biepents to conduct environmental
assessments (EAs) on a wide variety of proposasiqusly overlooked. At the same
time, opinion polls were detecting unprecedentedelte of public concern for
environmental degradation (Harrison, 1996).

Over the next few years, reviews of federal andvipal environmental impact
assessment (EIA) processes were conducted acrossd&and several new pieces of
legislation were put into place. As Chapter 4 wflbw, each of the five western provinces
— from British Columbia to Ontario — initiated sorfe@m of review of their EIA process
around 1990 and made changes which increased rihgesicy of these processes. The
results of these reviews, however, varied signifilya Saskatchewan and Manitoba
undertook limited reforms, the former through démantal guidelines and the latter
through legislative amendments. Ontario also €idtively little. The federal government,
British Columbia and Alberta, meanwhile, passed regislation which dramatically
improved the stringency of their EIA processes.sjite the differences in the degree of
reforms, however, the almost simultaneous naturenafy of these reforms begs the
question of whether they were interrelated.

It is contended here that there was such an itégioe and that due attention must
be paid to Canada’s federal structure. Not on|yrisdiction over the environment sharply

divided between the federal and provincial govemisicbut Canada is often divided over



what federalism should mean. Bakvis and Skogs?@@2), for example, see the very
legitimacy of the Canadian federal system as chgdd by its failure to adequately
accommodate Quebec within itself. Meanwhile, athengue the merits of centralization
versus decentralization as solutions to problenst s1$ ensuring national standards while
allowing enough room for policy experimentation.an@dian public policy, therefore,
cannot be developed in a vacuum, but must be ocemsidalongside issues such as

jurisdiction and with the broader political framenk®f the time in mind.

1.2 Purpose and Objectives

While many authors have dealt with the effectseolefalism on the development of
environmental policy, it was felt that a detailadkeiation of the role of intergovernmental
interaction in the development of federal and pmoidl EIA policy during and after the
wave of reforms around 1990 would permit clarificatof this interrelationship. The aim
of this research is therefore to identify this roleis hypothesized that the uncharacteristic
degree of unilateral federal action around thistirontributed to an increase in stringency
of those provincial EIA processes examined. Thedlves of this research are threefold:
1) To describe the constitutional division of powessthey relate to environmental

policy and to discuss patterns in intergovernmemalttions in this area.

2) To develop an evaluative framework that will notyoassess the changes made in
EIA processes, but will also allow for identifiaati of the effects of
intergovernmental interaction on these processes.

3) To identify lessons from this analysis for somette# broader debates concerning

Canadian federalism and environmental policy.



1.3 Thesis Organization

The following chapters present the context, methaglg evaluation, findings and
conclusions of this research. Chapter 2 provideseveew of the relevant literature
surrounding federalism and environmental policy. hafter 3 presents the research
approach and methodology, including the developnodérihe evaluative framework, as
well as data collection. Chapter 4 comprises thst tep in the evaluative framework
through the development of criteria to identifyrie@ses in stringency of the EIA processes
examined from 1985, when public concern over therenment first began to rise beyond
normal levels, to 1995, when the Canadian EnvirartaleAssessment Act (CEAAct) was
proclaimed. It also seeks commonalities in thecigeimprovements undertaken across
jurisdictions. Chapter 5 completes the evalualipexamining major events and initiatives
in federal-provincial relations during and afteistiperiod. These include: court cases
dealing with three prominent projects — the Rajfemd Alameda dams in Saskatchewan,
the Oldman River dam in Alberta and the James Bhaydroelectric project in Quebec; the
development and amendment of the CEAAct; and theiows stages of the
intergovernmental environmental harmonization atie that began in the mid-1990s.
Bilateral relations between each of the provinadecied and the federal government are
also examined in an attempt to better identify axgblain any differences between
provinces. In addition, Chapter 5 presents pudylimion data from around 1990 to help
determine whether changes in the EIA processesiagdngcan be adequately explained as
independent responses to the same pressure. yi-iGhlpter 6 draws conclusions about

the different ways increased federal involvemerst &itfected the provincial processes, the



different approaches and priorities both ordergafernment bring to EIA and how these

reflect on important issues in Canadian federalism.



Chapter 2: Literature Review

This chapter will provide a review of the relevditerature in order to better
understand the debates surrounding the effect @érédism on environmental policy.
Initially, it will be necessary to discuss the ciitogional division of powers in Canada as it
applies to the environment. Such an overview reiWeal that the provinces are accorded a
clearer responsibility, but that the federal goweent retains several important sources of
authority which have been bolstered by court rdimyer the last 20 years. Next, the
subject of federalism itself will be addressed ides to demonstrate some of the different
perceptions of what federalism means, what its gagps and what are its strengths and
weaknesses. These questions are directly relatédvd broad debates on how divided
jurisdiction affects the development of environnamiolicy. The first debate involves
whether effective policy reform and implementatias best achieved through
intergovernmental collaboration or competition, hihe second debate concerns which
level of government is best suited to provide geimt environmental policy. It will be seen
that the hypothesis presented in chapter 1 is blasgdly in the first of these debates, but
that research relating to this hypothesis haveigapbns for the second debate. Different
arguments relevant to both debates will be predewnith the goal that the subsequent

research may reinforce the validity of some of ¢hessitions.

2.1 The Constitution

Not surprisingly, the Fathers of Confederation dad directly address the issue of

authority over environmental policy. Thus, notyoid this government authority based on



other elements of constitutional jurisdiction (B#inkson, 1997), but it is also quickly
apparent that:

...the environment is not an independent matter giSlation under the&onstitution Act,
1867 and that it is a constitutionally abstruse mattaich does not comfortably fit within
the existing division of powers without considemblerlap and uncertainty. Friends of
the Oldman River v Canada [1992])

Despite this uncertainty, an overview of the cdostinal division of powers reveals that
the provinces have a much clearer and more diregponsibility for environmental
protection.

The backbone of provincial power in environmentaliqy is found in the
inextricable link between environmental protecteomd natural resources. To begin with,
the Constitution Act, 1867 gives the provinces control over “All Lands, Mindginerals,
and Royalties belonging to the several ProvinceSarfada” [s.107], although Alberta and
Saskatchewan did not gain control over their owtinad resources until 1930. This clause
has also allowed for significant rights of acces®ther resources such as water found on
those lands (Harrison 1996). This situation isterk contrast to that of the United States,
where the federal government owns much of the lander the public lands clause
(Kincaid 1996). Furthermore, in 1982 Section 9&affirmed this ownership by stating
that provinces could exclusively make laws in tielatto exploration for non-renewable
natural resources [la] and development, conservaéind management of forestry
resources [1b] and “sites and facilities in thevipmoe for the generation and production of
electrical energy” [1c]. It should be noted, hoerewvthat non-renewable resources apart
from the two explicitly mentioned were deliberatelycluded from this amendment due to
federal concern that a more general commitment imigpact federal jurisdiction over

areas such as fish and agriculture. Nor, sigmtfiga did the provinces gain a greater



constitutional role in international trade of resms or limit the application of the Peace,
Order and Good Government (POGG) clause (Meekis&o&anow, 1985).

Provincial ability to legislate in the area of emmvimental protection also comes
from several other clauses in Section 92. The ipo@s are responsible for “The
Management and Sale of the Public Lands belongirtge Province and of the Timber and
Wood thereon” [s.92(5)], “Municipal Institutions” sP2(8)], “Local Works and
Undertakings” [s.92(10)], “Property and Civil Righin the Province” [s.92(13)] and
“Generally all Matters of a merely local or privdtature in the Province” [s.92[16]). Itis
important to note here that these powers are ldnite matterswithin the province. As
mentioned above, one of the main arguments of adeewf more federal involvement in
environmental policy is the transboundary natureemfironmental problems. Stevenson
(1985), for example, pointedly notes that “[F]ishe anotorious for their disregard of
provincial or even national boundaries” (p. 83hisTstatement could also equally apply to
resources such as water and air. Finally, theipceg are responsible for enforcement in
these areas through “The Imposition of Punishmegnibe, Penalty, or Imprisonment for
enforcing any Law of the Province made in relatomany Matter coming within any of the
Classes of Subjects enumerated in this Sectio82(%5)].

The federal government, by contrast, has, at laafice value, a much less clear
constitutional base on which to act in the arearsfironmental protection. It is responsible
for “Navigation and Shipping” [s.91(10)], federalovks and undertakings [ss.91(29) &
92(10)], “Indians, and lands reserved for the India[s.91(24)] and a variety of “Public
Works and Property of each Province” including d¢snlaarbours, lighthouses and railways

[5.108 & 3 schedule]. In addition, the federal governmeneiponsible for “Sea Coast



and Inland Fisheries” [s.91(12)], a power which haen perhaps the most commonly used
justification for federal involvement. The Suprer@®urt in the 1980s displayed a
willingness to accept encroachment on provincialkgliction under the~isheries Act as
long as the legislation made a clear link betwdenrégulation and the prevention of harm
to fisheries (Benidickson, 1997). This is impotthecause, as with almost all aspects of
environmental policy, the fishery is not free ohsttutional overlap. As Harrison (1996)
notes, while Ottawa retains regulatory power oherfishery, the provinces, as the owners
of many of the beds of the water bodies, have bEen recognized to have ownership
rights over the actual fish.

Beyond these areas, the federal government is deddiour other more general
powers that have become important for Canadianre@mwiental policy. It shall be seen
that the evolution of these powers indicates aceatle willingness on the part of Canada’s
senior courts to interpret the federal environmiertie quite broadly. In the 199Qldman
River case, La Forest J. affirmed the legitimate ussuch general powers by writing that
environmental regulation must be achieved “...by lngKirst at the catalogue of powers
in the Constitution Act, 1867 and considering how they may be employed to meatoid
environmental concernsF(iends of the Oldman River Society v Canada). First amongst
these powers is “The Regulation of Trade and Coroeids.91(2)]. In 1994 the Supreme
Court ruled in the case @uebec (Attorney General) v Canada (National Energy Board)
that the National Energy Board, which had issuea@wort permit to Hydro-Quebec for
the proposed second phase of the James Bay hyclrazlgevelopment under the federal
Environmental Assessment and Review Process Guidelines Order (EARPGO), could attach

conditions to this approval stating that the carsdton of future generating plants would



require environmental assessments. In so doinggjected the argument made by the
Quebec Attorney General and Hydro-Quebec thatdberl assessment should be limited
exclusively to matters dealing with the actual ptgisexporting of the power, such as the
power lines: “If in applying this Act the Board @ia environmental effects within a
province relevant to its decision to grant an ekpoence, a matter of federal jurisdiction,
it is entitled to consider those effects.” Thiawde is, however, limited by the fact that it
has been historically interpreted to apply to inéional andnterprovincial trade, but not
to intraprovincial trade (Benidickson, 1997). Nor can intgional agreements — trade or
otherwise — be used to infringe unnecessarily avipcial jurisdiction. As explained in
the ruling of the Judicial Committee of the Privgu@cil in the 19371.abour Conventions
case: “[T]he Dominion cannot, merely by making piees to foreign countries, clothe
itself with legislative authority inconsistent withe constitution which gave it birth...”
(Attorney-General for Canada v Attorney-General for Ontario, 1937). There has been
speculation that the federal government, if it esiced, might be able to override this latter
point by using the second of its general powelsRDGG clause.

The POGG clause has become an important sourdegdfmacy for federal
environmental initiatives due to the developmenit®fnational concern’ doctrine. This
doctrine was fleshed out by Le Dain JRr Crown Zellerbach Canada Ltd [ 1988] :

2 The national concern doctrine applies to bo#hw matters which did not exist at
Confederation and to matters which, although oaliynmatters of a local or private nature
in a province, have since, in the absence of natiemergency, become matters of national
concern;

3 For a matter to qualify as a matter of natlotbncern in either sense it must have a
singleness, distinctiveness and indivisibility tied¢arly distinguishes it from matters of
provincial concern and a scale of impact on praeinarisdiction that is reconcilable with
the fundamental distribution of legislative powadear the Constitution;

4 In determining whether a matter has attaitieel required degree of singleness,
distinctiveness and indivisibility that clearly tilguishes it from matters of provincial
concern it is relevant to consider what would ke éffect on extra-provincial interests of a

10



provincial failure to deal effectively with the dool or regulation of the intra-provincial
aspects of the matter.

In this case, the majority held that Section 4(fl)he federalOcean Dumping Act, which
prohibits dumping of substances at sea withoutrenipewas justifiable as marine pollution
could be classified as a ‘national concern.” Ateiasting comment that illustrates the
potentially controversial nature of the doctrinéasnd in the dissent by La Forest J.:

All physical activities have some environmental aop... To allocate the broad subject-
matter of environmental control to the federal gaweent ... would effectively gut
provincial legislative jurisdiction and sacrificket principles of federalism enshrined in the
Constitution.

Since this ruling, speculation about what might stibate a ‘national concern’ has been
widespread. An interesting case would be if thestitutionality of the Kyoto Protocol
were challenged, since air pollution would seensteind a good chance of meeting the
standard of “singleness, distinctiveness and isdility.” Analysts tend to agree that the
Crown Zellerbach ruling would support an increased federal rolemvironmental policy
(Hanebury, 1991; Jaeger, 1993). How the federabgonent has responded to this will be
discussed following the remaining two broad fedemters: criminal law and the spending
power.

Federal responsibility over criminal law [s.91(R¥® the most recent example of
judicial willingness to interpret Ottawa’s powen®adly in relation to the environment. In
a 5-4 decision, the Supreme Court ruled in the 1885 ofR v Hydro-Quebec that the
criminal law power was an acceptable tool for emwvinental protection. La Forest J.,
writing for the majority, states: “[S]tewardship thfe environment is a fundamental value
of our society ... The Criminal law must be able el pace with and protect our
emerging values.” By contrast, the concerns ofdissenting opinion, delivered by Lamer

C.J. and lacobucci J. again emphasize raise jatisdal issues: “...wholesale regulatory
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authority of the type envisaged ... is, in our viemgonsistent with the shared nature of
jurisdiction over the environment.”

The final federal responsibility that must be ddaesed is also one of the oldest: the
spending power. While this is not specificallyidetl in the constitution, it has been one
of the more commonly used tools by the federal guwent to exercise influence over a
variety of policy areas (Brooks, 1997). In ternfseavironmental policy, the spending
power has been used mainly through Environment @€&sanonitoring and enforcement
activities. As Harrison (1996) notes, this marksgnificant difference when compared to
the federal government in the United States dubddack of federal funding of provincial
environmental programs. The American federal govent, which gained the right to
attach regulatory conditions to grants in 1937, b&sn used its spending power to
influence environmental policy at the state le¥@haid, 1996). Why a similar course of
action has not been followed in Canada leads intdisaussion of how the Canadian

governments have operated in a policy area with amcambiguous division of powers.

2.2 Federalism and Public Policy

It is impossible to analyze the development ofiemmental policy in Canada
without a discussion of the institutional ‘rulestbé game.” These rules provide the setting
for the formulation of public policy and have inasingly been attributed with an
independent ability to shape this formulation. @anada, one of the most important
institutions is federalism and the constitutionaigion of powers between the two orders
of government. There are, however, many diffenetetrpretations of federalism’s effects.
Black and Cairns (1966) envision a seriediofgiste provincial governments which use

their expanding bureaucratic capacity to push forevand more devolution, while Fletcher
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and Wallace (1985) see federal-provincial conféistlimiting the development of public
policy. Part of the explanation for these diffexes must come from the different
assumptions authors make about what federalism snealt is argued that such a
divergence in assumptions is noticeable betweerfatieral and provincial governments
and their supporters in environmental policy arat thcontributes to differences in policy
priorities. Some may, for instance, place tremesdealue on achieving some form of
national standard, while others may prioritize itieity and experimentation above all else.

Perhaps most fundamentally, there is divergencecaroing the purpose of
federalism. Vipond (1991), for example, identifieg competing traditions in Canada:
one which emphasizes individual liberty and tydicddoks to the central government to
protect this liberty; and the other which focusesreénon substate communities and sees
regional governments as their protectors. The éonsillustrated well by Trudeau (1968),
who writes about the relationship between individtianadians and the central government
that: “...the whole of the citizenry must be maddetel that it is only within the framework
of the federal state that their language, cultungtjtutions, sacred traditions, and standard
of living can be protected from external attack amernal strife” (p. 193). The latter is
evident when Gagnon and Laforest (1993) state:

...[F]or federalism to be legitimate, the impositiohinstrumentalities that conflict with the
interests of the federating nations must be avoidethe original compact (real or
understood) made between the nations of Canaddasezl on the understanding that the
agreement would allow for diverse means of contindevelopment and the establishment
of the necessary instruments to strengthen thepeative national aspirations within the
newly formed political entity (p. 484).

On a practical level, Smiley’s (1977) model of mtand intrastate federalism is a good
representation of the two, while Cairns (1992) destiates the tension between the two

over the issue of the Canadian Charter of Rights ERreedoms. Norrie, Simeon and
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Krasnick (1986) propose three different interpieted of Canadian federalism: one which
emphasizes the need for national standards in esagsg from the economy to individual
rights; one which sees Canada as the creatiorwaf founding nations’ that need to be
recognized either through means such as officleddualism or asymmetry; and one which
argues for provincial diversity and a strong prawahrole in national policy.

Where one stands on the purpose of federatissure to influence the importance
one attaches to federalism’'s strengths and weaksessThe ability of the various
governments to experiment in policy developmenbrnge of the most commonly cited
strengths. In the Canadian case, perhaps thekbestr example is the introduction of
universal hospital and medical insurance in Sablkatan and its subsequent diffusion
across the country (Noel, 1999). A second majangth is the protection of minorities
from oppression (Whitaker, 1983). The protectidifered here is not the kind of
enshrinement of individual rights offered in theafter, but rather a fragmentation of
authority so that territorially-based minoritiescbene majorities within that territory. As
stated by Norriet al (1986):

[A] central question for the design of federatidasnot so much whether the majority
should rule but rather which majority should rule any given question. Ideally, the
Constitution should say that for a certain set wfppses the community is the country...
but for another set of purposes, the relevant conitieg are provincial and it is there that
majority rule should operate. A claim that eitlk@rd of majority is inherently superior is
hostile to federalism (p. 19).
Two major issues often raised can be identifiedvaaknesses of federalism. The
first is based on the desirability of simplicity daraccountability in government. A
sufficiently complex division of powers risks magint unclear to citizens who is
responsible for what (Stevenson, 1985). This mbgwafor buck-passing between

governments when the public is looking for sometmélame. The second weakness
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involves the possibility that there are: “...inerabte tendencies to conflict between the
federal vision of a society and economy and tenpeimg provincial visions” that must be

managed (Cairns, 1988, p. 167). In Canada, thetipeaof executive federalism and its

often-criticized secretive decision-making prockas developed partially to contain these
tendencies (Brock, 1995).

Given the extent of jurisdictional overlap, Caradienvironmental policy has
historically been surprisingly free of intergovermial conflict (Dwivedi & Woodrow,
1989). Thus, it does not fit comfortably with Séegon’s (1985) picture of a Canadian
federation “...characterized by conflict and contnsyg (p. 71), nor with Cairns’ (1988)
statement that federal and provincial governments ‘a..aggressive actors steadily
extending their tentacles of control, regulatiom ananipulation into society...” (p. 151).
Instead, environmental policy has largely beenamarovincial control uncontested by the
federal government, which remains mostly contentpl@y a supporting role through
research and the development of a few nationatiatals in consultation with the provinces
(Harrison, 1994). Before discussing why the fedeg@ernment would willingly cede
authority to the provinces, however, it is valualdieexplore several factors that might lead
to neither level of government acting in the manner predictgdhedirigiste model.

There are an exceptional number of barriers — atitutional and societal — to the
development of environmental policy in Canada. ridan (1996) states that
“Environmental protection typically involves diffasenefits and concentrated costs...” (p.
5). What is meant by this is that, while the bésedf environmental regulation would be
diffused across society as a whole, the costs laitlely be borne by a small group of

regulated industries. Not only is it likely thdtig small group will be more sensitive to
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attempts to make regulations more stringent, beitalvners of these regulated industries
are often in a position to “...offer politicians mottean just votes...” (Harrison, 1996, p.
14). Representatives of these industries, ontiier t(hand, argue that their concern is more
with avoiding unnecessary duplication and delay thith avoiding regulation (Bérubé &
Cusson, 2002). Rabe (1999), however, sees a patieere the provincial governments
avoid implementing anything beyond symbolic measurecause of a fear of aggravating
existing relationships with industry.

This reluctance to change the way things are d¢seeextends to intragovernmental
relationships. Winfield (1994) refers to enviromta policy as “the ultimate horizontal
iIssue” because of its necessary infringement onynedimer policy fields and requirement
that other Ministries or Departments reassesstioadi methods of economic development
(pp- 129-130). The Minister of the Environmentrthe often set against many members of
the Cabinet who resent this perceived intrusion.ccalionally, a Minister of the
Environment has sought allies outside of their @ahias indicated by the extraordinary
case of Quebec’s Pierre Paradis, who in 1990 dublent against his government by
calling for a more forceful federal environmentas@assment of phase two of the James Bay
project Montreal Gazette, 23/11/90). The reluctance shown by Sheila Copgderal
Minister of the Environment in 1995, over the Eovimental Management Framework
Agreement, is another example of the figurativelaison in which an Environment
Minister can find themselves (Fafard, 1997). Boththese examples shall be revisited
again in Chapter 5.

The main societal influence on environmental poigcthe nature of public concern

about the environment. Harrison (1996) pointstbetdistinction between what she calls
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“trends in public concern” and “trends in salierafeenvironmental issues” (p. 57). The
former is measured by closed-ended questions wds&habout environmental problems,
such as ‘Do you consider pollution to be an impartgssue?’ The latter is measured
through open-ended questions which rank the enwiem against other issues, such as
‘What are the top three problems facing Canaday®daHarrison finds that, when
explicitly asked about the environment, a high petage will express concern. However,
there have really only been two periods in Canadiatory when the environment ranked
high on the latter measure: in the late 1960s haddte 1980s. If one is to judge which
measure is more important based on when governnh@aves acted in the environmental
field, then certainly the latter measure stands @& Parson (2000) states:

Citizen concern for the environment has been persly mixed, labile, and ambiguous,
only infrequently reaching and holding the intepsiequired to provoke major policy
change. Moreover, citizens’ declared concern fag environment often exceeds the
evidence of concern discernible in their major ecmngtion choices such as residence and
transport. Consequently, governments most ofteat tenvironmental protection as a
secondary priority... (p. 139).

In other words, citizens may pay lip service toismvmental protection most of the time,
but it takes a significant event to make them tdkseriously. Good examples would
include the exposure of the harmful effects of DBThe mid-1960s and tHexxon Valdez
oil spill in 1989.

These trends in public opinion have an added imapog for Canadian
environmental interest groups according to Hobet§97) who argues that, in the
American system, the added emphasis on ‘legalismsirg the courts — allows interest
groups another way to influence the government dagemn Canada, by contrast, “You can
call a press conference, and that's about it” b)3although the courts have taken an

increasingly activist role over the past 15 yeakoreover, the horizontal fragmentation
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between executive and legislature within the Ansridederal government has been
attributed by some not only with leading to upwaressure on environmental standards
during times of high public attention due to conip@t between the two branches, but also
with impeding the rolling back of these standardeew public attention wanes (Hoberg,
1997; Harrison, 2000b). One of the big questiomsan analysis of federalism and
environmental policy in Canada is whether this ¢ous system of vertical fragmentation
between federal and provincial governments haghmadame effect.

Such a question serves as a good introductiohdditst of two debates over the
effect of federalism and public policy that areaxsplly relevant to an analysis of Canadian
environmental policy. First, there is a debaterabe ideal model of intergovernmental
interaction in a policy area where it is increasirarcepted that both orders of government
must be involved. Norriest al (1986) present two possible models of interaction:
collaboration and competition. Advocates of thenfer focus on the avoidance of
unnecessary costs. These costs are not only tieeiped economic costs of overlap but
also the political costs that may arise if the pubecomes tired of government infighting.
An excellent example of this is the first Mulrongpvernment's promise to ‘renew
federalism’ through a more collaborative intergoweental approach (Brooks, 1997).
Simeon (2000) characterizes this approach as ‘tomiidive federalism,” meaning:

...an intergovernmental process through which natipuodicies are achieved not by the
federal government acting alone, nor by its cogr@rovincial action through its spending
power, but rather by some or all of the 11 govermise@nd territories acting collectively
(p.238).

Courchene (1996) regards this as an almost indeitabnsequence of the significant
budget cuts of the 1990s. His proposed rebalancintpe federation, although geared

towards economic and social policy, is significkortenvironmental policy as well. Ideas
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such as the replacement of ‘federal’ standards \wdkional’ standards — that is, standards
agreed upon cooperatively rather than imposed f@itawa — have already been put into
operation in the area of environmental policy, s tater discussion of the Canadian
Council of Ministers of the Environment (CCME) wghow. Dwivedi and Woodrow
(1989) emphasize the ability of federal-provindareaucratic task forces and committees
to overlook “jurisdictional wrangling” in favour aoflividing responsibilities according to
which government is best suited to each task. mMyportant point to be made here is that
support for collaboration can often also come framside governments. Harrison (1994)
describes how industry is often vehemently oppasédthving to comply with two different
sets of environmental regulations.

Those who advocate competition between governmegtsmuch less concerned
with the cost of overlap; or, perhaps more appetply, much more willing to bear any
cost incurred. Certainly the Royal Commission lo& Economic Union and Development
Prospects for Canada (1985) felt some costs weseutiavoidable consequences of
maintaining a balanced federation:

Co-operation between the two orders of governmanhaet be the essence of federalism or
the dominant criterion which should inform our exation of federalism’s performance:
carried to such extremes, the stress on co-operatiestroys federalism ... each
government has an autonomous capacity to act, lEmexercise of such authority is not
only proper, but a necessary consequence of fésiarélol.1, p.68).

Instead of avoiding duplication, then, the “dominhacriterion” for supporters of
competition is the assumed increase in governnesgonsiveness, since citizens who do
not have their interests met by one governmenttganto the other (Norriet al, 1986).
Brown (1994) presents the argument that one coeldgive no overlap even in areas

where both the federal and provincial governmengsaative if one believes them to be
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fulfilling different functions and Brander (198%3es the possibility of competition creating
upward pressure on policy development.

It should also be added that there is often aisiasp amongst supporters of
competition that efforts at collaboration are merefforts atde facto decentralization.
Breton (1985), for instance, argues:

Co-operative federalism, because it proscribesaterihl action, is therefore a disguised
ploy to shackle the federal government, to previeinom addressing the problems it alone
can resolve and is constitutionally responsiblerésolving. Indeed, condemning federal
unilateralism is condemning the federal governniienacting constitutionally! (p.493)

Cameron and Simeon (2002) characterize adherent&atifaborative federalism” as

“mostly provincial governments and their supporter®.49) and see efforts at
environmental harmonization over the last decadeneslving a significant degree of
delegation of federal authority. This argument banslightly altered to illustrate another
criticism of collaborative federalism; that the éedl government is willingly ‘shackling’

itself in order to avoid acting in areas of envirental policy. Harrison (1996) has
presented what is perhaps the most developed arguwioag these lines.

Apart from the reasons for governments not to wishact in the area of
environmental policy which have already been dbesdii two other barriers to action may
be attributed exclusively to Canada’s federal goreant. The first one — the constitutional
division of powers and the indirect nature of fedeconstitutional responsibility for
environmental protection — has been discussed. sEeend is well-described by Lucas
(1986) as Canada’s “political constitution” (p. 35)This is the idea that the federal
government must take care not to needlessly offpravincial sensitivities through

perceived encroachment into provincial areas giaesibility.
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Over the past 30 years, then, Ottawa has activelglg to avoid conflict over
environmental policy. As a policy area which caglthe public eye only infrequently, it is
generally agreed that the federal government hagegrwilling to make concessions here
in order to focus on more pressing goals (Luca8619kogstad, 1996). There are several
good examples of this. After provincial complairttat the Environmental Protection
Service (EPS) division of Environment Canada wasdg#®o aggressive in enforcing the
Fisheries Act in 1978, EPS was ordered to back off (Doern & Cayy\w1994). As one
former senior official said: “The message got tlyiou If EPS officials had tried rigorous
enforcement, they would have got their fingers esfip. 219). This resulted in nominal
federal setting of base standards without any meaesforce them. The 19lean Air
Act, unflatteringly called “...a hollow shell of the USean Air Act” by Harrison (2000Db, p.
57), is another good example. Its goal was tobéista national air quality objectives.
However, unlike in the US, no deadlines were d¢tr was there a national enforcement
regime. Ottawa could only set emissions standidrde provincial government chose to
adopt the federal air quality objectives. This raggh left much to be desired, as broad
discrepancies in enforcement across provinces esdeagd Canada had, in general, “a
weak enforcement regime everywhere” (Skogstad, 1p9611). A third example is the
early attitude of the Mulroney government, whicll ltame to power in 1984 on a promise
to ‘renew federalism.” Suzanne Blais-Grenier wagiighey'’s first Environment Minister
and instructed her officials to get along with f@vinces (Doern & Conway, 1994, p.
181). Along with a 14% cut in the Department’s pei this left Environment Canada

severely weakened its ability to act.
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The fact that exceptional circumstances seem teebaired to spur the federal
government to action is disappointing to those wde® value in intergovernmental
competition; in this case, that federal unilateralj or even the threat of federal
unilateralism, may serve as a catalyst for proaheiction. This argument is based on
provincial hypersensitivity to federal action inetenvironmental arena. In Quebec, for
instance, federal environmental action is oftenosgpl by the provincial government as
part of the larger struggle for increased autongBrpwn, 1994). In Alberta, meanwhile,
the unbreakable link between environment and nhatespurces is a paramount concern.
Skogstad notes that, in Alberta, “environmentalgyois energy policy,” (p. 109), while the
Mulroney government’s 1990 Green Plan was heaviljczed after the Deputy Minister
of Environment Canada had supposedly referred &s the “son of NEP” (Dabbs, 1990).
This view necessarily conflicts with the ‘collabbiva federalism’ model in which national
standards are determined by the federal and pravigovernments, or occasionally by
only the latter. These authors, however, genersdly the environmental benefit of the
initiative as outweighing the ‘cost’ of intergovenental disharmony. Thompson (1980)
notes an increase in provincial activity followitige 1970Canada Water Act, while Doern
and Conway (1994) attribute the development of im@al environmental impact
assessment procedures in the late 1970s to anéidipederal action. In an analysis of the
environmental harmonization initiative of the mifl9Ds, Winfield (2002) further warns of
the risks of rejecting competition outright:

Good intergovernmental relations were seen to becamend in themselves, necessary to
demonstrate the potential for reform of the fedemat However, the results of the
harmonization experience to date suggest that gomigovernmental relations do not
necessarily equal good substantive policy outconiése race to the bottom that has been
occurring among provinces over the past few yearsontinuing ... [T]he earlier era of
competitive federalism seemed to produce far bewsults for the protection of the
environment. (p.135).
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Such a statement introduces the second major elelmaicerning federalism and
environmental policy: which level of governmentn®re likely to implement stringent
policies and legislation? This question immediatetcomes caught up in the overarching
struggle between supporters of centralization awkdtralization. It should be noted here
that these terms are used to mean a shift of paaryrol either towards the national
government or towards the subnational governmemistiaat neither term is intended to
indicate support for the outright abdication of amder of government from a policy field.
Proponents of the former emphasize the federal rgavent’s ability to control
interprovincial ‘spillovers,” as concluded by Nemé¢i986). They also favour centralized
policy-making to take advantage of economies ofesacertain policy areas, and support
the ability of the federal government to resistioaglly dominant interests and to prevent
the much-debated possibility of a ‘race to the doott(Harrison, 2000b). An interesting
example of this latter point is the case of the entavcontrol acidic emissions in the 1970s
and 1980s. When asked whether he would toughessems standards on INCO Limited
— a major employer in Sudbury — then-Premier ofa@atBill Davis stated: “I am not
prepared to have the government create an ecormwixdem for the city of Sudbury. We
can't do this in isolation” (quoted in Cataldo, 099¢.45). It should be noted, however, that
a ‘race to the bottom’ in environmental policy isitg a controversial idea with studies
differing on if or when it occurs (Field & Olewilet994; Markusest al, 1995).

A final, and very interesting, argument that haerbgaining currency is the idea
that the federal government needs the ability toolo its international obligations. In the
1950s, Canada had found itself in the embarragsosifion of abstaining during a draft

reading of theUniversal Declaration of Human Rights before the United Nations, partly
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because Ottawa did not want to appear to be erur@amn provincial jurisdiction
(Schabas, 1998). This issue became much morefisagni during the Free Trade
negotiations, when the provinces demanded but didreceive ‘full participation’ in the
negotiations (Delagran, 1992). If the Kyoto Pralos an indication of a trend towards a
more global style of environmental governance, tttles issue will only become more
pressing.

Advocates of decentralization tend to focus on libaefits of diversity. Thus, a
decentralized federation can not only better accodate different ethnic or linguistic
groups who have their own regionally distinct prefeees (Kincaid, 1996), but it can also
experiment with policy innovation which can then jodged, at the most basic level, by
citizens “voting with one’s feet” (Brander, 19853pP). Vogel (1995) argues that such
innovation, if undertaken by an influential enouginisdiction, can actually lead to the
opposite of the ‘race to the bottom’ — a phenomememefers to as the “California effect”
(p.6), where other subnational or national actoes @essured to raise their regulatory
standards. Another argument which has been prslyiouentioned but is worth revisiting
is that of efficiency. As will become apparentmakt any argument in favour of
decentralization is at least partially based onassumption that there is needless overlap
and duplication of effort, resulting in a great definefficiency (Lindquist, 1999). One
might suggest that this overlap could equally lmeedied by wide-scaleentralization, but,
in the context of Canadian environmental policyeast, the dialogue of inefficiency — and
the pressing need to remedy it - is used almodusixely by the provincial governments

and decentralists.
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The seriousness of the problem of overlap is, sunfprisingly, an extremely
contentious issue. As illustrated by Brown (1994 reports, commissioned respectively
by the governments of Quebec in 1978 and AlbertBP?, discover a significant degree of
overlap and attribute to it a high degree of irmdincy, while a study conducted by the
Federal Treasury Board in 1991 finds that what lapethere is is managed fairly well.
Perhaps the most insightful analysis of this situlmtomes from Meekison (1999), who
states that “Disputes about overlap or duplicatiom inherently differences over the limits

of jurisdiction” (p.69).

2.3 Conclusion

It is with these two debates in mind — collabonmatieersus competition and
centralization versus decentralization — that tbgetbpment of Canadian environmental
impact assessment policy will be considered. Tasearch will focus on the possibility
that federal unilateralism in the area of environtakimpact assessment has led at least
partially to a corresponding increase in the lefedtringency of provincial environmental
impact assessment legislation and policy. To doitsis necessary to examine a period
when the federal government was active in this cyolirea. Environmental impact
assessment is a useful area for this study becduiserelatively high public profile as well
as the wide coverage of issues that an environiassassment demands. It is hoped that
the results will cast some light on the validitytbé arguments presented above in respect

to both broad debates concerning federalism andlamaental policy.
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Chapter 3. Methodology

The following chapter outlines the approach andhods used to conduct this
research. The main components include an overoiethe evaluative framework and a
description of data sources. Additionally, a brikfscription of jurisdictional selection

criteria is included.

3.1 Research Approach

This research adopted a historical analysis ottladution of EIA processes at both
the federal and provincial levels in order to comepand contrast the changes at both levels
over a given period of time. The decade from 1@85995 was the obvious choice given
the number of reform processes initiated in thiseti These ten years also offered two
unique factors that could be seen as catalystgfeater intergovernmental interaction:
first, that public concern for the environment baeaexceptionally high by 1987 before
returning to more normal levels by 1993; and secahdt a series of court rulings
effectively forced the federal government into imé&a role in EIA. Within this time-frame,
the EIA processes of British Columbia, Alberta, dshewan, Manitoba, Ontario and the
federal government were examined. The four wegiesiinces were chosen because they
had signed bilateral agreements with the federaégonent under the 1996 Canada-Wide
Accord on Environmental Harmonization (CWA). It svéelt that the presence of these
bilateral agreements indicated a deliberate attdapphe governments involved to come to
terms with the increased federal involvement oféhdy 1990s. While an examination of
the harmonization initiative required a discussidrevents after 1995, it was felt that such

an examination provided the opportunity to betteghlight the consequences of the
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legislative and policy developments discussed. afmtwas also added to the analysis
despite the fact that it does not have a bilataggeement with the federal government
(although one is currently in draft form) for itsatus as the third ‘have’ province in
Canada. It was hoped that the inclusion of Ontaenild make any connection between
greater provincial capacity to manage an EIA precasd heightened intergovernmental
tension more obvious.

It is worth elaborating on the decision not toluge Quebec in this analysis.
Indeed, at first glance this would seem an illogdecision given the argument that fear of
federal intervention in provincial jurisdiction makes policy reforms. Its longstanding
calls for greater provincial autonomy seem to m@kebec an ideal source of evidence for
such a contention. The decision was based onaittettiat Quebec did not participate in
most of the intergovernmental initiatives of thaei It was the only Canadian jurisdiction
not to sign onto the CWA and had no bilateral agpe® with the federal government
(although the Charest provincial government hay vecently signed such an agreement).
Instead, Quebec continued to reject the idea Heataderal government was a partner with
significant responsibilities in EIA, even after theries of court cases in the late 1980s and
early 1990s affirmed such a role. It was felt thais different strategy would limit
opportunities to examine the impacts of intergowental interaction.

Before the harmonization agreements could be gé&xl) however, it was necessary
to determine what exactly occurred in terms of Etform from 1985 to 1995. Step one of
the analysis, therefore, required the developméatfoamework to evaluate the degree of
stringency of a jurisdiction’s EIA process. Sirgignificant debate surrounds the issue of

what qualities are necessary for an effective m®ceases where a comprehensive list of

27



such qualities was developed served as guidelorethé development of the seven factors
used to assess stringency in this research. T swch works this framework was based
on were those of Gibson (1993) and Doyle and S4@#96). Aboriginal involvement was
not included amongst these seven factors, but,usecaf its specific relevance to EIA in
Canada, was noted for those processes where éxjplsiision for such involvement was
made. In each case, a jurisdiction’s process vemessed for each of these factors
according to criteria drawn from the literature. heT various reforms that occurred
throughout the decade - whether they be the denetapof policy guidelines, amendments
to existing legislation or the introduction of nésgislation - were also evaluated to create
an idea of whether there had been an increaserimgeticy and where this increase
occurred. Table 3.1 provides a simple example hid by examining the evolving
requirement for the consideration of alternativedar the Alberta EIA process.

Table3.1 EIA Processesin Alberta: 1985-1995

1973Land Surface 1993Environmental

Conservation and Protection and

Reclamantion Act Enhancement Act
(3) Alternatives o 8(3) e 49(h)

L egend
e Requirement to examine alternatives to projediting need for project)
o Requirement to examine alternative methods of @mginting project

It should be noted that the symbols, which are ldiga in the legend in order of
decreasing stringency, mean different things irheategory. Where it was unclear where
a process fell on this scale, a combination of syumbols was used.

In relation to the type of reforms made, this a@sk accorded greater importance to
changes in legislation than to changes in politiie latter was often guidelines developed

by the Department or Ministry of the Environmerstilig the information required in an
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EA. As such, they certainly had the capabilitylier the stringency level of the federal or
provincial process. However, a legislative requieat — either within the actual Act or in
an accompanying regulation — seemed to guarantee ommsistency in application and
clearer ties to offence and enforcement provisiovhere applicable, then, mention was
made of the relevant guideline but the evaluatibrstangency was based more on the
legislation and its regulations.

Step two of the analysis was aimed at clarifyimg impact of federalism on
EIA policy in the chosen jurisdictions. To do thike court cases concerning the Rafferty-
Alameda dams, the Oldman River dam and the JamgdIBegdroelectric project were
examined to help understand the reasons for gréadgeral involvement in EIA in the
1990s and to identify key areas that were seen ased of reform at the time. Two types
of consequences of this involvement were then sougtanges in federal and provincial
attitudes at the multilateral level — meaning clengn terms of attitude towards
intergovernmental agreements — and changes inntieidual provincial EIA processes
that could be related to federal reforms. Commutaalbetween the provincial responses
were obviously emphasized, but it was also deemmegoitant to identify where the
provincial positions diverged. Similarly, the fedleand provincial positions were also
contrasted. Finally, as a possible counter-argtineethe hypothesis, public opinion data
was analyzed to determine whether those reformertaicen during this period could be
convincingly attributed solely to increased puldancern. The research questions behind

the overall framework are listed in Table 3.2.
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Table 3.2: Research Questions
Broad Question Sub-Questions
Was there a widespread movement toward Which jurisdictions had a more
EIA reform in Canada from 1985 to 1995? stringent EIA process in 1995 than a
decade earlier?

» Were there specific areas of the EIA
process that received attention from
many or all of the chosen jurisdictions?

* Were the majority of EIA reforms
initiated when public concern was
trending upward or at its peak?

* Were any reforms initiated when public
concern was trending downward or after
it had returned to normal levels?

Was there an increased federal presence ir] » Did the court cases around 1990 resul|t

EIA during this period? in a change in the intergovernmental
method of addressing EAs where both
orders of government were involved?

» What were the federal and provincial
responses to this change?

Can an increased federal presence in EIAbe « Was there a noticeable linking on the

considered an important factor in provincial part of the provinces between increasged

reforms during this period? stringency in EIA processes and a mare
limited federal role?

* Was there variation in responses acrgss
the provinces?

1°2)
L]

3.2 Data Sources

Sources used differed significantly between the twoad research questions
presented above. In determining the changes infb&esses, the legislation or policies
themselves were examined, along with relevant aments or regulations. Where
possible, this was supplemented through Departhentdinisterial guidelines. Relevant
literature was used to help devise appropriateritupon which to base an evaluation as
well as appropriate determinants of stringency.terature was also used to verify the
accuracy of certain facts, but the ultimate assemssnof stringency was done
independently. Data on public opinion trends wageh almost exclusively from Gallup

Canada polls conducted between 1987 and 1992.
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Determining the impact of intergovernmental intéi@ on these reforms as well as
the subsequent movement towards harmonizationnestjai quite different set of evidence.
The goal in this section was to examine a sufficeanount of evidence to be able to map
out the evolution of intergovernmental relationsEilA since approximately 1990. It was
recognized that there were, if effect, two diffarkavels at which impacts might be evident:
the political and the practical. Researching trenker involved examining documentation
surrounding relatively high-profile events, such & construction of the Rafferty-
Alameda dams or the five-year review of the CEAActSources used included
intergovernmental agreements, House of Commons dbe@nhearings, court cases,
provincial/territorial responses to proposed febdegislation, annual reports from the
Canadian Council of Ministers of the Environmenewspaper articles and academic
literature. This level of analysis served as are#i&nt reminder that environmental issues
can only often be fully understood in the contefxaqurisdiction’s larger political agenda
because of its links to such factors as naturaume® development.

Information at the practical level was gatheredntyathrough closer attention to
the individual jurisdictions’ EIA processes. Theafj here was not only to gather more
information from the perspective of the actual emvinental assessment agencies, but also
to gain a better understanding of specific detailthe evolution of the processes. This
involved seven interviews with federal and provahciofficials: one official from
CEAAgency headquarters in Ottawa; a regional CEA®geofficial in Edmonton; and one
official from each of the selected provinces. inigws were conducted by telephone and
lasted between 45 minutes and two hours. Foucialli were Director-level; two were

Managers; and one chose to remain anonymous. Whelénterview process introduced
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the unavoidable problem of quotation selection ,biawas seen as an important means of
understanding intergovernmental interaction in E#é well as a way of clarifying the
causal links between this interaction and policyicomes. This information was
supplemented, where possible, by committee repartsyal Departmental or Ministerial
reports and academic literature. The practicatlle¥ analysis allowed for a much better
understanding of the way EIA processes actuallykworpractice and made clear some
important similarities and differences between #t#tudes and concerns of the chosen

jurisdictions.
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Chapter 4. Evaluating Changes in Stringency of Cana  dian
Environmental Impact Assessment Legislation

This chapter serves as the first step of the ewat framework introduced in the
preceding chapter. As such, the goal will be tentdy and assess the significance of
changes in stringency to the federal and provirf€ial processes from 1985-1995. Section
4.1 begins by presenting seven criteria for a gémt EIA process based on relevant
literature. Section 4.2 applies these criterieetevant legislation and policy to each of the
chosen jurisdictions. Changes in legislation tigtmut the decade are contrasted in order
to identify specific areas of increasing or decirggastringency. Section 4.3 concludes the
chapter by commenting on the discernible patternmacess reform. It is argued that there
was an overall movement towards increasing striogan EIA processes at both the
federal and provincial levels. The most obviousown type of reform is measures taken
to ensure adequate consideration of transboundéeygt® in an EA, but other areas that
received attention in multiple jurisdictions wenecrieasing public involvement and a
greater commitment to sustainability. This reskeaiso indicates a wide disparity between
the degree of reforms across the examined jurisd&t Saskatchewan, Manitoba and
Ontario undertook relatively few reforms and therefwitnessed small increases in the
stringency of their processes. By contrast, tlieif@ government, British Columbia and
Alberta undertook major legislative reforms thaeagty enhanced the stringency of their

respective processes.
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4.1 Environmental Impact Assessment Theory

EIA is a unique element of environmental policynstead of establishing clear
regulations concerning, for example, the emissibtoxic substances, EIA serves as “...a
vehicle for incorporating environmental considerasi, along with conventional technical,
financial and political considerations, in decisiaking” (Gibson, 1993, p. 12). Its goal,
as defined by Lawrence (2003), is to “... deterfj@hand manag[e] the potential impacts of
proposed human actions and their alternatives enettvironment” (p. 7). How best to
achieve this is a subject of significant controyetae to the obvious difficulty of providing
not only a good analysis of the current environraksituation but also attempting to judge
the severity of the possible impacts of the prodoaetivity. Nevertheless, since the
emergence of EIA in the 1969 NEPA in the Unitedt&tasome sort of agreement has
gradually emerged over what the desirable qualdfdsiA legislation are. This has made
it possible for some authors to seek to comparecanttast different EIA methods. While
each of these qualities shall be introduced betbe,broader framework is largely based
upon the work of Gibson (1993) and Doyle and Sadlg96).

(1) Commitment to Sustainability

“Sustainable development” remains a loaded tekithile the World Commission
on Environment and Development (1987) defined it.aslevelopment which meets the
needs of the present without compromising the tghdf future generations to meet their
own needs” (p. 43), it remains debatable whatrti@éans in practical terms or even whether
completely sustainable development — where theraoidong-term degradation to the
environment - is possible. A commitment to susthility is, nevertheless, an important

component in assessing the stringency of EIA lag@h. While one’s interpretation of a
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jurisdiction’s success in meeting this standard wilviously vary depending on one’s
definition of sustainability, Sadler (1996) offeerhaps the most realistic indicator:
whether environmental goals are considered simedtasly with other elements such as
economic and social goals. This indicator camberpreted as having two elements. First,
as will become apparent, one of the major critisisoh EIA processes in the 1980s and
early 1990s was that they were often undertakeatédlly after a significant amount of
time and money had been devoted to a project, mgakihighly unlikely that a project
would be stopped. Second, it is increasingly seemmportant that legislation ensure a
proper scope for EIAs. While this must be balanagdinst the need for an EIA process
that is not so massive as to be unnecessarily wubiste, a broad definition of
environmental effects which requires consideratbdrenvironmental, social, biophysical
and other factors has come to be seen as an a3t legislation (Sadar, 1996).

A second major element of a commitment to suskélibais the need to address
cumulative effects. While this is once again aadeth concept, Rees (1995) identifies two
core characteristics: first, a cumulative effectsessment (CEA) looks at the impacts of
one factor or agent over time; and second, a CH#siders the impacts of other activities
occurring in the same area. Spaling and Smit (. 998anwhile, identify three types of
accumulation which a CEA should cover: temporaluanglation, which occurs when
activities are undertaken too close together iretim allow the area affected to recover;
spatial accumulation, which occurs when multipldivitees are physically too close
together than the distance required to offset sorradl effects; and activity accumulation,
which occurs when one activity is repeated mangs$imAs with a jurisdiction’s definition

of environmental effects, there is a need for prgm®ping of a CEA to prevent it from
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becoming unmanageable. However, it seems reasorablexpect that an explicit
commitment to CEA would be present in stringent Edgislation.
(2) Coverage

A second important measurement of stringencyitieshat exactly is subject to an
EA under the legislation. While EIA initially fosed largely on physical works
themselves, the realization that an EA’s effectassncould be seriously compromised if it
was not applied early in the process has led toeneonphasis on its application in the
planning stage. The ideal would be strategic emvirental assessment (SEA), in which a
consideration of environmental impacts and alteveatto proposals is done at the policy
level, making it less costly to alter or cancel fheject or activity (Noble, 2002). In
practice, however, SEA has run up against many lpnady one of which is that
policymakers are often reluctant to provide theeissary amount of transparency to ensure
a SEA is occurring. It shall therefore be consdestringent if the extent of coverage in a
piece of EIA legislation is broader than merely &g a physical work. To do so, it must
apply to not only ‘projects’ or ‘undertakings,’ baitso related programs or plans.

Along with some sort of coverage of programs @np| a stringent piece of EIA
legislation should also be clear on when it appligSiven the high degree of federal
reticence to interpret the 1984 EARPGO as a bindomgmitment to conduct an EIA and
corresponding attempts to avoid conducting therkegnprojects such as the Oldman River
and Rafferty-Alameda dams, it is unsurprising thany analysts of EIA are suspicious of
legislation that leaves application of an EIA te tifiscretion of a Minister or Director (see,

for example, Doelle, 1993; Lindgren, 1999). Theddor a clear ‘trigger’ mechanism is
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often seen as a way to avoid the politicizatiofebAs which may arise due to issues such
as budget cuts or jurisdictional conflict.

Industry leaders have also expressed a desirddntycas to when EIA legislation
applies, largely for two reasons. First, thereraemy projects and activities small enough
to merit a different process than a lengthy EA.déhthe Ontario EIA system, for example,
smaller projects with potential impacts significamough to merit some sort of evaluation
can be put through a class environmental assesgwvialdnte, 1999). Second, an unclear
‘trigger’ can mean that a project or activity timtvell underway may suddenly have to be
put on hold while an EA is conducted because amowent has realized some aspect of
the project or activity requires attention. Thiasna frequent theme in federal committee
hearings during development and review of the CBAsw also in provincial arguments
against a more assertive federal EIA role. In hx#tkes, the essence of the objections is
that confusion over jurisdiction may lead to delfagne level of government (usually the
federal government) joins the EIA process afterdtier level of government has already
granted approval. This is seen as especiallyrftisy if one EIA process has different
requirements than another (Standing Committee owirédmment and Sustainable
Development [SCOESD], Oct. 211997).

(3) Alternatives

In a further effort to make sure that EIA actslasa reactive manner and more as a
genuine analysis of environmental impacts, a sérbgrocess is now expected to require
consideration of alternatives. In the most stririgef cases, this would include not only
alternative means of carrying out the proposedegtopr activity, but also alternatives to

the project or activity itself. Adherence to thater point obviously involves something of
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a shift in traditional decision-making since enwm@ental concerns must effectively be
placed on par with financial and all other concerRenney (1994) illustrates the contrast
between these two models of decision-making in B dubs them the “development”
and “sustainability” paradigms.  While the formerarpdigm identifies possible
environmental effects, the response is limited itigation of these effects rather than
consideration of canceling the project or actiwtytirely. An excellent example of this
attitude is found in Alberta Attorney General JirarBiman’s assertion in 1989 that, because
the governments of Canada and Alberta had coostingiteir EIA processes and jointly
approved 46 projects, “...a perfect record was addan terms of environmental impact
assessments” (Alberta Hansard, Jun®, 1©89, p. 333). This analysis does not consider
whether potential impacts and alternatives werejaately discussed.

It is, of course, difficult to judge whether it r®alistic or desirable for EIA
legislation to follow the “sustainability” paradigoompletely. Penney (1994), for instance,
finds only some of the characteristics of this daym in the CEAAct. Nevertheless,
stringent EIA legislation should have some explicuirement for an analysis of
alternatives.

(4) Decision-making

One of the main debates over the EIA process coacgho gets the final say. In
many ways, it makes sense for this decision to wt$t the government Department or
Ministry that is responsible for the proposed projer activity. EIA, after all, is supposed
to alter existing patterns of decision-making toorporate environmental concerns as early
as possible into planning. The responsible govemimauthority should therefore,

theoretically at least, be the best placed authddtjudge whether these concerns are
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significant enough to require mitigation or abanadent of the proposal. Gibson (1993),
however, notes that “[EIAs] are an attack on thatust quo. Not surprisingly, then,
voluntary adoption [of assessment requirementspleas rare and unreliable” (p. 17). The
possibility for a conflict of interest is heightehevhen the government Department (in
Canada, only the federal government leaves finaist-making authority with the

responsible authority) is also the proponent of ghgect or activity. Gibson (1993) is
once again skeptical of this arrangement:

...proponents’ interests are inevitably limited. &sesult, it is usually necessary to give
assessment review and final decisionmaking resbilibsito independent authorities or at
least authorities with a mandate that emphasizeiscarmental protection (p. 18).

While the federal government still maintains thedéponsible authorities are best suited to
conduct ElAs, for the purposes of this thesis Edgislation that allocates decision-making
authority to an independent authority will be saemmore stringent.

Another aspect of decision-making in an EIA pracsshe role of the review board
or panel. This is considered important as an efeere experts and interested parties can
review evidence presented and issue a recommenda#ie will be seen, the majority of
Canadian jurisdictions treat these recommendatamsnainly advisory, but there is a
movement towards endowing them with greater auth@s well as making them more
formal by establishing permanent committees witthependent members. These panels
can also play an important role in ensuring thet meixerion for stringency — perhaps the
most controversial of any presented here — is met.

(5) Public Involvement

On the surface, the need for public involvementhim EIA process seems obvious.

The wider the range of people consulted, the mi&sdylit is that all possible effects may

be considered. As Shepherd and Bowler (1997),gtatdic involvement ensures that the
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goals and needs of the local citizens are expressddhat the project is ultimately better
suited to the local environment. This not onlyai for an EIA that hopefully has more
legitimacy in the eyes of citizens but also progideforum for possible conflict resolution
between opposing sides. Exactly what form thisoimwement should take, however, is
controversial. While all Canadian jurisdictionswndnave some commitment to public
involvement, an explicit requirement is less comm@inclair and Fitzpatrick (2002), for
example, describe how the federal EIA process loas $eparate “tracks” for public
participation — screenings, comprehensive stugiasel reviews and mediation - depending
on the nature of the EIA being performed. In tlesecof screenings, which deal with
smaller projects and account for 99% of federal £lgublic involvement is discretionary,
while for the more rigorous comprehensive studys itequired, but only once the study
report has been submitted.

Indeed there are several criticisms of involving gublic. It can be expensive and
time-consuming, especially if it results in a needevise the project. It may be seen as
unnecessary considering the majority of peopleprobably not knowledgeable enough
about the project or the environment to effectivelgigh the costs and benefits of the
proposal (Shepherd & Bowler, 2002). And some delteiw much it reduces conflict.
Bérubé and Cusson (2002) argue that: “[tjoo oftamvil society,” represented by
environmental interest groups ... focuses solely @wveese local impacts” (p. 1296). For
the purposes of this research, however, it wilabsumed that an explicit requirement for
public involvement leads to more stringent EIA #agiion.

It is also very important that the public be giaatess to the process early enough

to have an impact on decision-making. Smith (198@ntifies three levels at which
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involvement can occur: the normative level, whére planning for what should be done
takes place; the strategic level, where it is degtidthat will be done; and the operational
level, where it is decided how to do it. As Shephend Bowler (2002) note, lack of early
public involvement — before the operational levethe framework presented above — can
lead to cynicism with the EIA process and a feelihgt the only way to express
reservations in a meaningful fashion is througlegal challenge. Sinclair and Doelle
(2003) highlight several key points in ensuringéiynpublic involvement, including the
need for legislation to have access to informapaoovisions that give early notice of the
intended project to the public and provisions fabl input in an EIA process such as a
screening that does not involve a panel reviewpuldic hearing. EIA legislation can also
limit public involvement by having a narrow defiom of who needs to be consulted and
by allowing information to be excluded from publeonsideration at the Minister's
discretion. Although it is clearly quite compliedt to evaluate which pieces of EIA
legislation require early public involvement, sosat of attempt must be made. EIA
legislation that requires public input before tlesessment document is submitted to the
respective authority for approval shall therefoee ibterpreted as fulfilling the highest
degree of stringency. While this may seem tooelenian evaluation to some since it
requires public consultation only at the operatidesel of a proposal, the comparative
nature of this research makes it desirable thbtast one jurisdiction meet the criteria laid
out.
(6) Implementation

No EIA process can truly be evaluated without aeréng its provisions for

ensuring effective implementation of its decisighthough it may seem simplistic to state
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that EIA legislation must contain the ability to ferce the terms and conditions
accompanying an approval, this has not necessben the rule across Canada. For
instance, the federal government, as previously tioeed, has consistently favoured
leaving a great deal of the EIA process in the bamidthe responsible authority. This
includes control over ensuring that any mitigatmeasures deemed appropriate are carried
out. Thus, there are no explicit offence provisionthe CEAAct.

A related measurement of the stringency of ansAictiplementation provisions is
the subject of effects and compliance monitoririgue to the wide range of subjects that
might be dealt with in one EA and the need to ptetdlie possible impacts of the proposed
project over time, there is unavoidably an elen@ninexactitude in the findings. It is
therefore important to keep an eye on the situadi@n after the project is approved. Sadar
(1996) sees this monitoring as a means to “...vahfy accuracy of impact predictions,
establish what impacts actually occur, and to nyothie mitigation measures to improve
their effectiveness” (p. 108) and lays out a numideprinciples for effective monitoring,
including having a clear system for funding theskofv-up activities and ensuring that
affected citizens have a role in deciding on angngjes to be made. Doyle and Sadler
(1996), furthermore, divide monitoring into threeategories in their evaluation:
surveillance of construction of the project; theéuat monitoring of effects; and regular
audits of approved projects. Partially becausea@ais governments score so poorly in the
first and third categories, but also for the saksimplicity, this research shall focus on the
second category and use it as the only measureoaftoning. Again, in order to be

considered stringent, an explicit commitment mestdund in EIA legislation.
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(7) Transboundary Provisions

Environmental impacts occur irrespective of pcdti borders. Kennett (1995)
describes the growing recognition that EIA mustrafe along an ecosystem approach,
which “...avoids imposing geographic constraintsjteay from an ecosystem perspective,
on the review of environmental impacts” (p. 265hile also allowing for citizens outside
the political jurisdiction within which the projed taking place to have a say. In Canada,
there has been conflict over the means for recagmiand addressing transboundary
impacts. First, the federal EIA process could ésighed to trigger an EA if it is expected
that significant transboundary effects could reBolin a proposed project. As will be seen,
however, such an arrangement has generated camslielgarovincial opposition. Second,
provincial EIA processes could allow for incorpavat of extraterritorial concerns. This
latter arrangement seems to be the favoured approdcanada, mainly through provisions
allowing for either the opportunity for other juttistions to have input into an EIA process,
or for the harmonization of EIA processes in thergvof multiple jurisdictions becoming
involved. While there is certainly a valid questias to whether these measures permit
adequate representation of extraterritorial intsr@sa provincial EIA, it shall be assumed
here that clauses permitting extraterritorial imeshent and harmonization meet the criteria
of stringency. Having discussed the preceding rsepglities, it is now possible to apply
them to Canadian EIA legislation between roughi83%nd 1995. In so doing, this
research will attempt to demonstrate an overall arpwtrend in the stringency of

government processes.
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4.2 The Development of Canadian EIA Legislation

Over the last 30 years, EIA legislation in Canhda developed in fits and starts.
The first burst of interest in EIA came in the g&lB70s after the passage of the NEPA in
the United States. Described by Doern and Conw894) as “...a sustainable-
development initiative long before its time” (p.3)9the NEPA, passed in 1970, met many
of the criteria of stringency that many CanadiaA [processes were still falling short of
two decades later. For example, American agemnegs required to consider ‘historical,
cultural, economic, social and health effects’ glaith environmental effects an EA could
be conducted on legislative proposals and majagraras along with specific projects. A
significant weakness of the NEPA, however, is ofteen to be its allowance for judicial
review, which Moffet (1994) argues is expensiveenpr time-consuming and an
unnecessarily confrontational method of disputeltg®n. While Shepherd and Bowler
(1997) attribute this to inadequate opportunity gablic involvement, Doern and Conway
(1994) argue that the American example was integdrdoy Canadian environmental
policy-makers as a sign that an EIA process eniiethén law should be avoided until
some solution to the unpredictability and exparfdegal challenges could be found.

The first series of Canadian initiatives in EIA reetherefore non-legislated
processes that were largely non-binding in natuks. previously discussed, this research
focuses on the development of EIA processes atfeéderal level and in the five
westernmost provinces. Although two of these proes had EIA legislation in place by
1980, it was not until the late 1980s and early 0E9¢hat comparable legislation was

enacted across the remaining jurisdictions. Eacisdiction shall now be examined in
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turn, with a focus on evaluating the stringencyebh processes in place in the mid-1980s
and comparing them with the EIA processes in placeghe mid-1990s. It will become
apparent that there was a significant, widespreaalement towards increasing the
stringency of these processes around the same #itleough the reasons for this rise will
be analyzed in more detail in the following chapters important to note that by the late
1980s two fundamental changes were occurring ifr@mwental policy: public concern for
environmental protection was on the rise; and duefal government — partially against its
will — was assuming a larger role in EIA in Canada.

While arguments can be made that either one ottbhkanges was responsible for
the timing of the many process reforms, some aspgdhe changes that occurred suggest
the latter was preeminent. Assuming that a Camada-surge in public concern was the
dominant factor, one might expect a fairly unifompward movement, yet there is
significant variation in the degree of change theturred from one province to another.
The one area in which there were significant changenearly all of the jurisdictions
examined — transboundary provisions — was a negegsaliminary for the signing of
agreements to harmonize EIA processes. As Chapitell discuss, a key provincial goal
of these agreements was to deal with the probleesepted by this new increased federal
involvement.

Throughout this chapter, a series of tables wilubed to illustrate the changes in
jurisdictions’ EIA processes over the chosen periofls discussed in Chapter 3, the
symbols used are designed to represent the relatiregency of the various chosen
criteria. The actual meaning of these symbols seuleed in the legend at the end of this

chapter (page 68) — vary between criteria. Fonge, the highest degree of stringency
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for consideration of alternatives is not the sarmethee highest degree of stringency for
enforcement and offence provisions, even thougy waild both be indicated by the same
symbol. The degrees of stringency within a givategon would, however, be the same
across jurisdictions. Thus, two identical symbialdicating the stringency of the federal
government’s and Alberta’s commitments to consicenulative effects would have the
same meaning. The reader should keep in mindttigamain purpose of presenting the
data in this manner is to assess the significahtieeochanges within each jurisdiction and

to identify common areas of improvement.

4.2.1 Federal Government

Up until the ruling of the 1989 Federal Court oar@da ruling in the case of
Canadian Wildlife Federation et al v Minister of the Environment and Saskatchewan Water
Corporation, EAs were conducted on a discretionary basisefdteral level. While the
1987 Speech from the Throne had stated the govetrsnmtention to introduce EIA
legislation, the CEAAct would not be approved utBP2 and would not come into effect
until 1995. In the meantime, the EARPGO would srdg assume a much greater role.
This process had first been introduced in 1973veasl updated in 1977 and 1984; the latter
time being when it was given Guidelines Order satu

As illustrated by Table 4.1.1, there was an ovenakease in the stringency of the
federal EIA process from 1985 to 1995. Whereas EARPGO had a very weak
commitment to sustainability, the 1995 CEAAct scbyery high. Although the EARPGO
did mention that an assessment could include ceretidn of socio-economic effects, this
would only occur at the discretion of the Ministdrthe Environment and the Minister of

the initiating Department. While the EARPGO scoséghtly higher in terms of the
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Table4.1.1 EIA Processes at the Federal Level

1984 Environmental

1995Canadian Environmental

Assessment and Reviep Assessment Act
Process Guidelines
Order
(1) Commitment to
Sustainability
Broad Definition of xo 4(2) e 2(1)
Environmental Effects
Cumulative Effects X e 16(1(a))
(2) Scope of Act
Extent of Coverage ce 2 0 2(1)
Sze of Project 0eb6 e 5(1)
(3) Alternatives x 12 oe 16(1(e), 2(b))
(4) Decision-making
Independent Authority 012 o 20, 37
Independent Review oce 22,31 oe 33, 34
Panel or Board
(5) Public
Participation
Required or Voluntary o 12(e) e 4(d)
Type of Involvement o 27(1) oe 18(3), 19(2), 22, 35(3), 55
(6) Implementation
Enforcement and X o 50, 51
Offence Provisions
Effects and X xo 38
Compliance
Monitoring
(7) Transboundary o017 e 4(c), 12(4), 40, 46, 54
Provisions
Aboriginal 10(1), 48
Involvement

extent of its coverage — defining “proposal” as ‘nyanitiative, undertaking or activity for
which the Government of Canada has a decision-rgaid@sponsibility” [2] — this must be
qualified by adding that Federal Departments ditl epect to have to conduct an EA
except when they chose. Meanwhile, the CEAAct ussdries of regulations to attempt to
provide more clarity about what size project wolive to undergo what type of EA. The

CEAAct was also much more explicit about its regoients for alternatives — both
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concerning the different methods of conducting ghgiect and about whether the project
was necessary — while the EARPGO only requireddantification of adverse effects and
whether they were mitigable. The CEAAct scoreghdly less than perfect, however,
because consideration of alternatives is not eiglimandatory in the case of screenings.

Possibly the most controversial aspect of therldd€A process — and one which
the CEAAct continued — was the practice of leavihg decision-making largely in the
hands of the Responsible Authority (RA). While tenister of the Environment would
become involved if the RA decided a public heariwmgs necessary, the Canadian
Environmental Assessment Agency — previously thdeFad Environmental Assessment
Review Office — played mainly a supporting rolepobviding information to the RA. The
federal government has consistently argued thdtasskssment permits environmental
concerns to be considered earlier on in the planpirocess. Critics, however, express
concern over the possibility of a conflict of irget, since the RA is also often the project
proponent (Penney, 1994). Apart from the posgibihf a public hearing, the CEAAct
contained many more assurances of public involvéntiean its predecessor. Again,
however, in the case of a screening these clausesomewhat less stringent than in the
case of a more rigorous comprehensive study. dtadr requires that the RA “...[be] of
the opinion that public participation in the scregnof a project is appropriate in the
circumstances...” [18(3)] if public comments are todwolicited.

While the EARPGO contained one reference to ageeésnwith the provinces,
territories or other countries, the CEAAct madeeesive provision for them. These
included clauses ensuring that its requirementsewsst compromised by such an

agreement and clauses for the consideration ohifsignt adverse environmental effects”
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[46(1)] in another province by a mediator or revipanel. Furthermore, the CEAAct
included substantial provisions asserting the fadeght to conduct an EA if Aboriginals
would possibly be affected. Although this was mutluded as one of the criteria of
stringency, it is an important aspect of what cdoddseen as the reasons for keeping the

federal government involved in EIA.

4.2.2 British Columbia

EIA in British Columbia was, until the passagetio# Environmental Assessment
Act in June 1995, conducted through non-legislatedge®es and a variety of Acts dealing
with specific types of projects. In 1976 the Gliiges for Coal Development became the
first process to lay out a procedure for environtakreview of projects. The Ministry of
Energy, Mines and Petroleum Resources publishe@®tbeedures for Obtaining Approval
of Metal Mine Development in 1979 and these twdeevprocedures were combined into
the Mine Development Review Process in 1984. T Mine Development Assessment
Act formalized this procedure into the Mine Developima&asessment Process. The 1980
Utilities Commission Act, meanwhile, established the Energy Project Reviacess,
which was also administered by the Ministry of E§yerMines and Petroleum Resources.
And the 1982 Environmental Management Act made the first statutory reference to EIA and
gave the Ministry of the Environment authority #quire an environmental assessment.
This wide-ranging but vague procedure eventualgtailized into the 1990 Major Project
Review Process, which was jointly administered iy Ministries of Environment, Lands
and Parks, and Employment and Investment.

In order to consolidate this somewhat scatteregsef processes, the evolution of

EIA in British Columbia shall be examined in thigages. In the first stage, the processes
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in place in 1985 will be evaluated. These processe the ability of the Environment
Minister to order an environmental assessment uttaEnvironmental Management Act,
the Energy Project Review Process under lihi¢ities Commission Act, and the Mine
Development Review Process. The second stageeaslailate those measures in place in
1991 after the need for reform of the EIA procead hecome apparent, namely e
Development Assessment Act and the Major Project Review Process. The thiades shall
evaluate th&nvironmental Assessment Act.
Stage One: 1985

As Table 4.2.1 shows, the EIA measures in plad®Bb were basic in nature. The
Environmental Management Act (EMA) was the first provincial statute to actuathention
environmental assessment.  Thdtilities Commission Act (UCA) and the Mine
Development Review Process (MDRP), meanwhile, aseéa EIA indirectly through
licensing procedures for energy and mining projeeithough the former required a
surprisingly broad consideration of “...impacts by tbroject on the physical, biological
and social environments” [Reg 388/80]. The EMA hlael widest coverage of the three,
permitting consideration of a “...work, undertakiqyopduct use or resource use...” [4(1)]
but was severely limited because its applicatios Vedt entirely to the discretion of the
Minister of the Environment. This could not ongatl to projects not being reviewed, but
could also make it difficult for proponents to knawhether or not they would have to
perform an environmental assessment. The UCA hedDRP both relied on specific
lists of projects to trigger an assessment, whidrewbased largely on the size of the
project. All three processes had weak provisiamsthfie consideration of alternatives,

requiring proposals for mitigation of effects, fotusing mostly, as stated in the MDRP on
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Table4.2.1 EIA Processesin British Columbia; 1985

1981 1980Utilities 1984 Mine
Environmental Commission Act Development
Management Act Review Process
(1) Commitment to
Sustainability
Broad Definition of o 1(2) e Reg 388/80 oe
Environmental
Effects
Cumul ative Effects X X X
(2) Scope of Act
Extent of Coverage o 4(1) o 16 o
Sze of Project X 3 016 o
(3) Alternatives » Reg 330/81 % Reg 388/80 X
(4) Decision-
making
Independent o3 021 o
Authority
Independent Review xo 11 0 19(1) X0
Panel or Board
(5) Public
Participation
Required or X o Reg. 388/80 °
Voluntary
Early Involvement X xo 20(1) o
(6) Implementation
Enforcement and 9 14 X X
Offence Provisions
Effects and X X, o Reg 144/91 X
Compliance
Monitoring
(7) Transboundary X X X
Provisions

whether “...project benefits [are] sufficient to oeiggh major social or environmental
impacts” (MDRP).

In terms of decision-making, the EMA was the ophpcess administered by the
Ministry of the Environment. The final decisionder the UCA and the MDRP rested with

the provincial Cabinet. As previously discussedchsa scenario often results in the
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Minister of the Environment confronting several atiMinisters responsible for economic
development. In this case, where both processes a@ministered by the Ministry of
Energy, Mines and Petroleum Resources, the Envieabhidinistry was not involved until
the approval stage. At this late stage, it wodedns that a call for further study would be
often seen as unnecessary delay. Furthermoreg ebgessments under the UCA could
involve input from the Commission for Public Utidis, it was subject to Ministerial
discretion. The EMA established an Environmentppéal Board, but did not link it to
environmental assessments, while the MDRP alloweddferral of an application to the
Mine Development Steering Committee, which was withe Ministry of Energy, Mines
and Petroleum Resources.

Clauses for public participation were fairly limmit in all three processes. The EMA
contained no references to it, the UCA requiredescdption of public information and
consultation measures undertaken and that thengsaof the Commission for Public
Utilities be open to the public, and the MDRP reegdi distribution of the project
prospectus to local actors such as Native groupgefisas information on “...the reaction
of the public at large to project proposals” (MDRMach process was also weak in terms
of implementation. The EMA was the only one to én&xplicit enforcement and offence
provisions, while effects and compliance monitoriwgs non-existent across the three
processes until the passage of Regulation 144/91.

Stage Two: 1991

By the time this Regulation was passed, the Eldcgsses in all of the jurisdictions

examined here were undergoing reform or reviewBritish Columbia, two new processes

emerged: the Major Project Review Process (MPRRJ #re Mine Development
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Assessment Act (MDAA). These processes, illustrated in Table.2.2lemonstrated an
increased emphasis on public involvement and sasv ltbginning of transboundary
involvement, although they essentially served apgap measures until tivironmental
Assessment Act became law. The MDAA, for instance, never had asgompanying
regulations passed.

Both processes required an analysis that wentrakeyarely biophysical effects.
The MDAA, however, did not explicitly define envirmental effects. A commitment to
early examination of “socio-economic and commumtpacts” was merely laid out as an
objective of the legislation. As in the 1985 premes, both the MPRP and the MDAA
limited their applicability to projects over a cart size. And while the MPRP required
description of “environmental management duringstarction and operation,” the MDAA
limited discussion of alternatives to a consideratf impact mitigation.

In terms of decision-making, both processes castirto rely on joint responsibility
between either the Ministry of Energy, Mines andréleum Resources in the case of the
MDAA, or the Ministry of Development, Trade and T in the case of the MPRP, and
the Ministry of the Environment. Both processesoabrovided for the appointment of
independent review panels which made recommendatitin the decision-making
authorities, although appointment of a panel waklstt to Ministerial discretion. This
was a slight drawback for the MDAA in terms of stréncy, since the panel review was the
major mechanism for public involvement. By contrathe MPRP listed public
involvement as one of its main objectives and neglipublic information meetings and

publication of key documents along with the podigjbof a public review panel.
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Table4.2.2 EIA Processesin British Columbia; 1991

1991Mine Devel opment

1990 Major Project Review

Assessment Act Process
(1) Commitment to
Sustainability
Broad Definition of oe °
Environmental Effects
Cumulative Effects X X
(2) Scope of Act
Extent of Coverage o 1(1) o
Sze of Project o 1(1) o
(3) Alternatives X
(4) Decision-making
Independent Authority o 3(1(b)) o
Independent Review 04,5 o
Panel or Board
(5) Public
Participation
Required or Voluntary oe 2(4(b(i))) °
Early Involvement o °
(6) Implementation
Enforcement and oce 12 X
Offence Provisions
Effects and X X
Compliance
Monitoring
(7) Transboundary o8 °
Provisions

Significantly, it made specific mention of the netdprovide notice and information to

local Native groups.

The MPRP once again demonstrates the major weskaesa non-legislated
program due to its lack of enforcement and offgmaevisions. Although the MDAA had

enforcement provisions, it did not detail the specnonetary penalties an offender would

incur.

with transboundary effects.

agreements with other jurisdictions, the Major Pcbj Steering Committee, which
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Both processes were notable, however, Herr tinclusion of mechanisms to deal

While the MDAA autlzad the Minister to enter into



administered the MPRP, included representatives fbmth the Federal Environmental
Assessment and Review Office and Environment Canada
Stage Three: 1995

The 1995 British ColumbiaEnvironmental Assessment Act (BCEAA) was,
according to this set of criteria, likely the mesingent piece of EIA legislation in Canada.
While subsequent amendments have dismayed somememéntalists due to a perceived
weakening in areas such as what automaticallydrgggn environmental assessment (see,
for example, Sumi & Young, 1998), the upward jumpstringency from the processes in
place in 1991 to the BCEAA is remarkable. Not odily the latter require consideration of
“...environmental, economic, social, cultural, hegggaand health effects...” [2(b)], but, for
the first time in British Columbia, some attemptswaade to judge the probable cumulative
effects of the project. The Act applied to propsdar “projects,” but also to modification
or abandonment of a project as well as “any a@witelated to the project...” [1]. Like its
predecessors, the 1995 BCEAA was triggered bytaofiprojects, but also allowed for
designation of a project as reviewable. Considaranf alternatives, while not attaining
the uppermost level of stringency, was explicidguired.

While the ultimate decision still lay with the Lieenant Governor in Council and
the approval of the responsible Minister (i.e. khi@ister responsible for the specific type
of project being evaluated) along with the Ministef Sustainable Resource Management
and Water, Land and Air Protection was still neaggsenvironmental assessments were
now coordinated by the independent Environmentade&sment Office. Furthermore,
while referrals to the Environmental Assessment rBoeemained at the Ministers’

discretion, hearings were required to be public @mgbintees were to be chosen based on
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Table3.2.3 EIA Processesin British Columbia; 1995

1995Environmental Assessment Act

(1) Commitment to
Sustainability

Broad Definition of o1 2(b)
Environmental Effects
Cumulative Effects e 22()
(2) Scope of Act
Extent of Coverage o1
Sze of Project o 4, Reg 276/95
(3) Alternatives o 22(e)
(4) Decision-making
Independent Authority oe 20, 30, 34
Independent Review Panel or oe 30, 48
Board
(5) Public Participation
Required or Voluntary e 14
Type of Involvement e 16(1), 52

(6) Implementation

Enforcement and Offence e 71,76(2), 78
Provisions

Effects and Compliance e 38(1)
Monitoring

(7) Transboundary Provision

e 7(2(m)), 9(2), 22(k), 86, 87

Aboriginal Involvement

7(2(k)), 87.1

expertise in the anticipated effects of the projedinother significant change which
deserves mentioning is that project proponentsdcoel ordered to pay for the hearing’s
costs, helping to ensure some degree of intervéumding. The Act also contained
extensive enforcement and offence provisions arukebmew ground by incorporating
provisions allowing for effects and compliance ntoring. This included not only
monitoring of mitigation requirements, but also g@aring anticipated effects with actual
effects.

Following the trend started by the 1991 EIA preess the 1995 BCEAA contained

extensive transboundary provisions requiring messaguch as inclusion of representatives
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from other jurisdictions on committees and permgtmodification of the Act’s processes
to allow for the proper functioning of an agreemewtith another jurisdiction.

Representatives of affected First Nations were tisbe included on committees and the
proponent was required to distribute information @od consult with these affected

communities.

4.2.3 Alberta

EIA in Alberta, like that of its western neighboumvolved a complicated series of
Acts until the passage of one consolidated Actha early 1990s. Unlike, British
Columbia, however, Alberta relied on a single piet&gislation — the 197Band Surface
Conservation and Reclamation Act (LSCRA) — for the actual EIA process. Approval by
the Minister of the Environment under the LSCRA vedso only one step for a project
proponent, since it was also necessary to gairr @éenits under resource-specific Acts
such as the 19AB/ater Resources Act, under which the Oldman River dam was licensed, as
well as under environmental Acts such as the 1€Ffdan Water Act. The 1992
Environmental Protection and Enhancement Act (EPEA) would in fact encompass seven
Acts of the latter variety. For the purposes @ tesearch, however, only the EIA process
prior to 1992 — namely, the LSCRA, supplemented Alperta Environment’s
Environmental Impact Assessment Guidelines (1985l be compared with the EPEA.

What emerges from this analysis is the transifiom a lacklustre EIA process with
a very limited legislative base into one of the msgingent of those discussed. As
illustrated by Table 4.3.1, the LSCRA had a muclakee commitment to sustainability,
with only the Guidelines stating that effects oriah economic and cultural conditions

were “normally” addressed. The scope of both Actsres the same on this scale, although
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Table4.3.1 EIA Processesin Alberta: 1985-1995

1973Land Surface
Conservation and

1993 Environmental
Protection and

Panel or Board

Reclamation Act Enhancement Act
(1) Commitment to
Sustainability
Broad Definition of o 8(1) e 49(d)
Environmental Effects
Cumulative Effects X e 49(d)
(2) Scope of Act
Extent of Coverage o 8(1) o 39(e)
Sze of Project o Req 125/74, 228/82 o Reg 111/93, 211/96
(3) Alternatives o 8(3) e 49(h)
(4) Decision-making
Independent Authority e 1(k) e 1(mm)
Independent Review xo Reg 125/74 e 90, 98(2)

(5) Public Participation

Required or Voluntary

oe 40(d), 95(2)

Early Involvement X o 44(6), 49(1), 91(1(i)),
103

(6) Implementation

Enforcement and e 3(6), 9, 18 e 227,228

Offence Provisions

Effects and Compliance X oe 49(i)

Monitoring

(7) Transboundary X e 19,57
Provisions

the EPEA deals with “activities” instead of “devpioents,” and both rely on lists of

regulated activities or developments, with EPEAsssIbeing more comprehensive. EPEA

also contains much more stringent clauses conagrrafternatives,

consideration of the alternatives to the proposgity, including the alternative of not
proceeding with the proposed activity” [49(h)], Whithe LSCRA included only the

possibility that the Minister might require congiggon of alternative means of
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construction. The Guidelines helped somewhat byingt that a report should include
proposals to avoid adverse effects.

The EPEA continues to outperform its predecessooughout the remaining
sections. While both Acts give final decision-mrakiauthority to the Minister of the
Environment, the EPEA establishes the Environmefypgdeal Board, which may reverse
initial decisions taken by the Director in chargk EAs. The LSCRA, meanwhile,
established several committees, but they were snéonk for interministerial collaboration.
Both Acts also provide for referral of an EA conuag related material to committees
established under other legislation, such as therggnResources Conservation Board or
the Natural Resources Conservation Board, whene twdl be a public hearing. Apart
from this, however, public participation stands asita weaker area of EIA in Alberta. The
LSRA did not mention involving the public, whileghEnvironment Ministry’s Guidelines
only added that “[p]Jroponents are encouraged totHet public review the EIA before
submitting it to Alberta Environment” (p. 7). Thglu the EPEA is a significant
improvement, it does not match the rigour of sorhé1995 counterparts in ensuring
early dissemination of information. And while theare means to contest rulings, a citizen
must be considered to be “...directly affected by@ppsed activity...” [44(6)] to submit a
statement of concern. This weakness does nota@xteimplementation, where the EPEA
contains provisions requiring the proponent to sitipfans for monitoring impacts. Unlike
the LSRA, the EPEA also contains transboundary ipimvs which allow the Minister to
enter into agreements with other jurisdictions on.ahy matter pertaining to the

environment...” (19) and also allow for joint asseests.
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4.2.4 Saskatchewan

Saskatchewan developed one of the earliest pieic&A legislation in Canada.
After operating through an Environmental Impact ésssnent Policy for four years, the
Saskatchewatnvironmental Assessment Act (SEAA), passed in 1980, remains the means
through which EAs are conducted. While the Sasi@atan Environmental Assessment
Review Commission (1991) undertook a review of HIA process in 1990 that made
significant recommendations including earlier paltivolvement, increased harmonization
with other jurisdictions and policy-level EA, no andments to the SEAA were made. Nor
have any accompanying regulations ever been pasbkd.Saskatchewan Department of
the Environment (SDOE) has, however, provided Qunde for the Preparation of a
Project Proposal (2003) which were developed ie [H286 and early 1987 during the
creation of an EA for the Rafferty-Alameda damdie Btringency of Saskatchewan’s EIA
process, therefore, shall be judged on these gueseas well as the 1980 SEAA.

The SEAA is comparable to those processes in ptat885 in terms of stringency,
but it does not fare so well when viewed alongsitteer Canadian EIA processes ten years
later. In relation to sustainability, the SEAA lmdes “...social, economic and cultural
conditions...” [2(e)] that are related to biophysio@tters such as air, land and water in its
definition of “environment” but the SDOE Guidelinpay little attention to them. The
SEAA covers “developments,” which are projects ctivities or alterations to them, and
bases the trigger mechanism on whether a develdpmeets any of six criteria. While
this may make it unclear for project proponentst@svhether their development will
require an EA, basing the trigger on whether aneua#ting “substantially utilize[s] any

provincial resource..,” “cause[s] widespread pubbacern because of potential
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Table4.4.1 EI A Processesin Saskatchewan

1980Environmental Assessment Act
(1) Commitment to
Sustainability
Broad Definition of oe 2(e)
Environmental Effects
Cumul ative Effects X
(2) Scope of Act
Extent of Coverage o 2(d)
Sze of Project e 2(d)
(3) Alternatives o
(4) Decision-making
Independent Authority e 2(g), 15
Independent Review Panel or xo 5(d), 14
Board
(5) Public Participation
Required or Voluntary oe 11(2), 13
Early Involvement xo 11(2), 13
(6) Implementation
Enforcement and Offence e 20,21
Provisions
Effects and Compliance X0
Monitoring
(7) Transboundary Provisions o 5(f)

environmental changes,” or “ha[s] a significant aopon the environment...” [2(d)], it
avoids the possibility that a variety of projecti#l wot be subject to an EA because of their
exclusion from a specific list. The need to discatiernatives is mentioned only in the
SDOE Guidelines, not in the actual legislation.

The SEAA’s scores vary across the remaining sestiddaskatchewan was one of
the first jurisdictions, for example, to give decismaking authority to the Minister of the
Environment alone. The forming of a review paneboard is entirely at the Minister’s
discretion, as are its terms of reference. ThdeRgfAlameda board of inquiry was the
first created under SEAA, seven years after it beckaw. The need for public information

meetings is also at the Minister’s discretion, @liph the SDOE Guidelines require the
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proponent to document its public participation pewg. This publication of reasons for not
requiring an EA, but these changes are not refleictehe table. The SEAA does contain
enforcement and offence provisions, but requiremeftr effects and compliance
monitoring are limited to the SDOE Guidelines, whask only that “...contingency plans
and monitoring programs ... be outlined” (p. 3). T3eAA also provides for agreements
“...with any government or person with respect to #@vironment, assessments or

statements” [5(F)].

4.2.5 Manitoba

The ManitobaEnvironment Act (MEA) was passed in mid-1987 and proclaimed
into force in early 1988 and, as such, may be dened the first piece of legislation aimed
strictly at the EIA process to come into being dgrthe 1985-1995 period. It underwent
only one amendment significant to this researchindurthis period, although two
accompanying regulations will be noted. The MEAswased on a 1975 Cabinet Directive
which established a provincial Environmental Assess Review Policy, but considering
how early it was passed, the evaluation of thegémcy of Manitoba’s EIA process shall
be based exclusively on the legislation.

The MEA scores very highly in terms of stringenglgen compared to the other
processes in place in the late 1980s and also faes®nably well alongside the processes
in 1995. Not only does it require consideration“ofsocial, economic, environmental,
health and cultural conditions...” [1(2)] but it alaiudes to cumulative effects. The Act
covers “developments,” which means “... any projentustry, operation or activity”
[1(2)] and relies on an extensive list to determivieether a development is subject to an

EA. Manitoba has a unique ‘class’ system for iskn which developments are divided
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Table4.5.1 EIA Processesin Manitoba

1987Environment Act
(1) Commitment to
Sustainability
Broad Definition of e 1(2)
Environmental Effects
Cumulative Effects o 1(2)
(2) Scope of Act
Extent of Coverage o 1(2)
Sze of Project o Reg 164/88
(3) Alternatives x 11(9c), 12(5c)
(4) Decision-making
Independent Authority e 10(8), 11(11), 12(7)
Independent Review Panel or oe 6(1)
Board
(5) Public Participation
Required or Voluntary e 10(4), 11(8), 12(4)
Early Involvement e 10(7), 11(10), 12(6)
(6) Implementation
Enforcement and Offence e 31, 33
Provisions
Effects and Compliance X
Monitoring
(7) Transboundary Provisions e 13.1[1991], Reg 126/91

into three categories, with those with potentialige-ranging impacts subject to a different
process. These variations, where relevant, skathéntioned. In terms of alternatives, for
instance, classes two and three contain clausesgsthe director or Minister respectively

“may” require consideration of different ways taryaout the development, while class one
contains no reference to alternatives at all.

The MEA scores fairly highly in the remaining ea. Decision-making authority
rests exclusively with the Department of the Enviment and the Clean Air Commission,
established under the legislation, can be callednufp give recommendations and to
coordinate public involvement. While these publtiearings are at the director’s or

Minister’s discretion, the project proposals fdrthlee classes are also made public after
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they are received and opportunity for comment arjeation must be provided.
Enforcement and offence provisions are quite sermgalthough effects and compliance
provisions are lacking.

Manitoba’s transboundary EIA provisions and accanying Joint Environmental
Assessment Regulation were passed in 1990/91 antharefore of more interest to this
research. These provisions allow the Ministeihef Environment to either authorize a joint
EA or to submit to the other jurisdiction’s EIA mess. The Minister must be satisfied that
the other process is at least equivalent to Maaltohnd public hearings in the province

must be held.

4.2.6 Ontario

The 1975 Ontari&nvironmental Assessment Act (OEAA) was remarkable not only
for the fact that it was passed at such an eaity, dat also because it was such a strong
piece of EIA legislation. Like all of the otherrisdictions discussed here, Ontario’s
process underwent a significant review beginninghm late 1980s. Many of the ensuing
recommendations from Ontario Environment's (1996port were in some stage of
implementation when the incumbent NDP governmerg defeated in the 1995 election.
The new Progressive Conservative government chapgthd somewhat, deciding to focus
on increasing efficiency and reducing delays arss@d a new Act in 1996. Given this late
date but also the fact that the focus of the newdiat not really stem from the 1990 report,
the evaluation of Ontario’s EIA process from 19884 shall be based on only the 1975
Act and its related amendments and regulation.

Ontario’s high score on these criteria helps tostate that many of the reforms

other governments adopted around 1990 were alre@uidered policy options in the early
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Table4.6.1 EIA Processesin Ontario

1975Environmental Assessment Act

(1) Commitment to
Sustainability

Board

Broad Definition of e 1(c)
Environmental Effects
Cumul ative Effects X
(2) Scope of Act
Extent of Coverage e 1(0), 17
Sze of Project ® 3*
x 3(c)** [RSO 1990]
(3) Alternatives e 5(3(b)(c))
(4) Decision-making
Independent Authority e 1(f), 14
Independent Review Panel or oce 18, 24

(5) Public Participation

Required or Voluntary

oe 7(1)(2), 19

Early Involvement 019
(6) Implementation
Enforcement and Offence e 29, 40
Provisions
Effects and Compliance o 14(b(iii))
Monitoring

(7) Transboundary Provision

S

o 18.1[1994]

* Applies only to public undertakings

** Applies to private undertakings

1970s. While cumulative effects assessments vaegelly things of the future, the OEAA
included “social, economic and cultural conditiong” its definition of “environment”
[1(c)]. The Act's coverage extended to “undertgkifi which included “an enterprise or
activity or a proposal, plan or program in respafcan enterprise or activity...” (1[o]) as
well as changes to undertakings. The size of thgegt, however, was one of the more
criticized elements of the OEAA, since initiallyetHegislation only applied to public
undertakings. While it was later amended to altbes Minister to require EAs of private

undertakings when necessary, this was hardly regstnt or predictable trigger. In contrast
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to this weakness, the Act required consideratioraltdrnatives to the undertaking itself
almost 20 years before any other EIA process exaarrere would.

The remaining clauses were consistently strongar those in other Canadian EIA
processes at the time. Not only was the Ministéh® Environment designated as the final
decision-making authority, but an independent Eonmmental Assessment Board was
established which conducted public hearings andselatecision could only be overturned
by the Minister for 28 days after it was decidd@ublic involvement clauses existed, but
allowed the public access only after an EA was stibchto the Environment Ministry.
Any person could, however, require a hearing byEheironmental Assessment Board. In
addition to enforcement and offence provisionsthiemmore, the OEAA gave the Minister
authority to require monitoring programs and reporAnd finally, the Act was amended in
1994 to allow the Board to sit jointly with “...anyiliunal established under the law of

another jurisdiction” [18.1].

4.3 Conclusion

What emerges from this analysis is that, essgntaer a period of five years, the
EIA processes of the jurisdictions examined undatvgignificant review and notable —
though uneven — reform. In Saskatchewan, such véewe produced dozens of
recommendations yet made very little impact in #wtual EIA process, which instead
evolved throughout the 1990s via policy changeshiwitthe Department of the
Environment. Manitoba, which only establishedgdiated EIA process in 1987, likewise
made very few changes in the following years. @otamade minor changes to its coverage
of private undertakings, but, despite a major neyidid not produce a reformed Act until

1995, when a change in government also resultedanange in focus. British Columbia
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and Alberta, meanwhile, revolutionized their ElAopesses, not only through dramatic
overall increases in stringency, but also througmmitments to newly emerging areas
such as CEAs and effects and compliance monitoring.

The most significant change in an EIA process, dwar, occurred at the federal
level. Not only did the federal government becdewally obligated to perform EAs on a
wide variety of projects, but the subsequent dguaknt of the CEAA resulted in a much
more stringent process than had existed under MRPEO. This increase in stringency is
evident across all the criteria presented in thexcguling chapter, with the exception of
decision-making, which remained the same. In teoh@tergovernmental interaction,
therefore, these changes meant that the provinees mow faced with widespread federal
involvement in areas where there had been littferbewith federal Departments operating
according to legislation which had more demandinfprimation requirements than its
predecessor. Of special interest in this regardhés development of transboundary
provisions; the only one of the seven criteria $tringency where there was a near-
unanimous upward trend across the jurisdictionsnéxed. As will be discussed in the
following chapter, the need for such provisions was of the key issues in the Rafferty-
Alameda court decisions and was necessary in ti&ailg the movement towards the

harmonization of Canada’s EIA processes.
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L egend

(1) Commitment to Sustainability

Broad Definition of Environmental Effects

e Biophysical, socio-economic, cultural
o Biophysical and its effects

Cumul ative Effects

e Explicit requirement
o Implied or guideline basis
X Not required

(2) Scope of Act

Extent of Coverage

e Projects, activities, programs, plans
o Projects, activities

Sze of Project

e Major and minor impacts, large and smgll

projects
o Specific list of projects

x Major projects or Ministerial discretion|

(3) Alternatives

e Requirement to examine alternatives {o

project (including need for project)
o Requirement to examine alternative
methods of implementing project

(4) Decision-making

Independent Authority

e Decision by independent authority
o Decision by responsible authority

Independent Review Panel or Board

e Independent review panel with binding

decision-making authority

o Independent review panel with advisof
role

x No independent review panel

y

(5) Public Participation

Required or Voluntary

e Statutory requirement

o Voluntary and suggested in guideline$

Type of Involvement

e Public comments sought during proce
o Proceedings open to public commen
x Documents released after decision

bS

(6) Implementation

Enforceable Conditions

e Explicit approval and offense provision
o Enforcement under other regulations
x No enforcement provisions

S

Effects & Compliance Monitoring

e Monitoring of implementation of

conditions or period audits and monitorirjg

of post-approval effects
o Monitoring of post-approval effects
x No monitoring

(7) Transboundary Provisions

e Allows input from affected jurisdictions
and harmonization initiatives
o Allows harmonization initiatives

x No provisions
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Chapter 5: Federalism and Environmental Impact
Assessment

Now that the specifics of when and how the ElAgesses changed across the six
jurisdictions examined here have been exploreds possible to attempt some further
analysis of how the interaction between the fedamndl provincial governments has affected
the development of EIA policy in Canada. This weéljuire a consideration not only of
events and agreements up until the coming intoefafcthe CEAAct in 1995, but also of
the movement towards harmonization that follow&ection 5.1 will therefore examine the
implications of the groundbreaking court rulingstiwe cases of the Rafferty-Alameda and
Oldman River dams and the related consequencée dfdightened federal involvement in
EIA. Section 5.2 will discuss the further develanh of the harmonization initiative
through the failed Environmental Management Franmmewgreement (EMFA), the CWA
and the bilateral agreements associated with ther @ order to paint a clearer picture of
how the two orders of government interact. $®&ch.3 will offer relevant data on public
opinion trends during these years and will attempt reinforce the idea that
intergovernmental considerations are a signifi¢aator in explaining policy development.
It will do so by building on the uneven degree @gitlative and policy reform across the
jurisdictions examined demonstrated in the previcl@pter to show that the idea of six
jurisdictions acting relatively independently ofeoanother does not adequately explain all
the evidence presented. Section 5.4 will offercbasions concerning the impact of

intergovernmental relations on the EIA processdb®jurisdictions examined.
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5.1 Increased Federal Intervention

The key to examining the impact of federalism ba tevelopment of EIA policy
since 1985 lies in the disruption of the traditiomedel of intergovernmental cooperation
in EIA that existed before the late 1980s. WhHile federal government had announced in
the 1987 Speech from the Throne that the EARPGOdnvoe replaced with a legislated
EIA process, the emphasis in cases where both @tsad a province would be involved
remained on what Kennett (2000) describes as psosabstitution. This approach,
illustrated well by the Canada-Alberta agreemer®8@) which foreshadowed later
intergovernmental agreements, was characterizetedgral involvement in an EA only
where there was, as Hodgins (1994) puts it: “...arckEnd significant federal decision-
making authority, i.e. projects initiated by a depeent of the federal government, projects
on federal lands and projects involving significeederal funding” (p. 13).

Moreover, the main concern of the federal goverrtnag¢rithe time seems to have
been “...reducing duplication of environmental assesg among federal and provincial
agencies” (Environment Canada, 1987, p. 3). Sufdtas, already discussed somewhat,
was also adopted later by the Chrétien governmémtthe context of intergovernmental
relations, several authors find it unsurprising flealeral governments — regardless of their
political affiliation — would strive for harmony ithis policy area in order to make gains in
other areas of greater priority; Trudeau in enempflicy, Mulroney in seeking a
constitutional amendment, Chrétien in demonstratmgQuebec that federalism works
(Skogstad, 1986; Doern & Conway, 1994).

Beginning in 1989, however, a series of court gdiforced the federal government

into a more assertive role. These cases, involtimg Rafferty-Alameda dams in
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Saskatchewan and the Oldman River dam in Albedapnly resulted in an interpretation
of the federal EARPGO as a binding requirementdédgom EAs in areas well beyond
what had previously been considered to fall witthia Guidelines Order’s scope, but also
exposed the important fact that provincial EAs weu taking into account certain
elements that a federal EA should encompass. dnfallowing few years, the federal
government would also suffer the embarrassmenawahly to conduct belated EAs even as
the provinces refused to stop construction of gn@sl The ensuing CEAA, and the federal
refusal to accede to unanimous provincial demaadgduivalency agreements, were to a

large part shaped by the fallout from these cases.

5.1.1 The Rafferty-Alameda Dams

The process of construction of the Rafferty andwdda dams revealed significant
shortcomings in both the federal and provincial Ei®cesses and generated significant
intergovernmental tension. As George Hood (199dfes) Saskatchewan had neither
devised any regulations for what was required ilcAmor ever formed a board of inquiry
under itsEnvironmental Assessment Act. Hood, who worked exclusively on the Rafferty-
Alameda project from 1985 to 1991 as a high-rankaificial in the Souris Basin
Development Authority (SBDA), also details a conss decision by the SBDA — the
project proponent — to “...limit the involvement diiet federal and Manitoba governments”
(p. 66) for fear that the issue would get blown oluproportion. While the Saskatchewan
government reached an agreement with neighbourarthNDakota, this lack of attention to
transboundary effects became one of the key amtisiof the federal absence in the EIA
process. In stark contrast to the idea presertbesteaby the federal Department of the

Environment only two years earlier that reductidérowerlap of government processes was
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of significant importance, the Federal Court in @98und that the federal and provincial
processes and their requirements differed suffilsieto avoid unnecessary duplication
(Canadian Wildlife Federation and others v Minister of the Environment and Saskatchewan
Water Corporation (Rafferty No. 1) [1989]).

It is perhaps worthwhile here to take a slight detand elaborate on the growing
recognition of the need for consideration of transiary effects in EIA. The potential
significance of environmental effects in a neightragi jurisdiction had been demonstrated
by the 1967 W.A.C. Bennett dam in British Columbsgjich had a variety of negative
impacts in AlbertaToronto Sar, June 2% 1991). While Kennett (1995) is critical of the
ultimate decision to leave the formation of a fedlemediation or panel review of
transboundary effects to the discretion of the tam of the Environment — the CEAAct
gives the Minister authority to do this when “...[beshe] is of the opinion that the project
may cause significant adverse environmental effecemother province” [46(1)] — it can
be argued that the very presence of such a claakesiit necessary for a province seeking
to avoid federal involvement to pay some attentmneighbouring jurisdictions. Raymond
Robinson, Chairman of what was then the Federalir&mwental Assessment Review
Office (FEARO), describes such a situation to tlmuse of Commons Special Committee
formed to study the eventual CEAAct (Oct, 4990):

...in the present circumstance there frankly is waitiu no recourse for the citizens or
persons living in one province against the impa€tanother, or indeed the government of
one province in dealing with that issue. The fatlgovernment was anxious to establish a
situation in which it could intervene in circumstas where those impacts would be likely
to be serious ... | will not deny the fact that cirfarovinces have been uneasy about what
they see as an intrusion ... But we feel that if dnathority is effectively there, there is a
high probability that it will rarely have to be ukethat the pressure for the parties
concerned to accommodate each other’'s concerndwitlonsiderable, since we have, as
we know, a longstanding and honoured traditiorhia tountry of keeping the feds out at
any cost.
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Indeed, a Saskatchewan official pointed to an eteraetruth in this argument by stating:
“We like to deal with it amongst ourselves ... theoypnces ... but [the federal
transboundary provisions] are a nice backstop” libec, 2004). Conversely, an Alberta
official noted: “It's in our best interests to deeth Saskatchewan one-on-one because they
can petition the feds otherwise” (North, 2004).

Returning to the Rafferty-Alameda case itself, hieng also greatly broadened the
triggers for federal intervention. It was the piosi of the federal government that the
EARPGO was a discretionary Order. The rulings iy Eederal Court and the Federal
Court of Appeal Canadian Wildlife Federation and others v Minister of the Environment
and Saskatchewan Water Corporation (Rafferty No. 1) [1990]), however, interpreted the
key use of the word “shall” as a binding commitmerBuch an interpretation of the
EARPGO meant that federal EAs now had to be cordust any situation where, for
example, “[a] proposal ... may have an environmemiifiect on an area of federal
responsibility” [(6)]. This was not seen as a nagadevelopment by all elements of the
federal government. Indeed, Raymond Robinson appkh the initial Federal Court

decision, saying that the decision “...may turn u® ia proactive agency instead of a
passive agency"Qlobe & Mail, April 17", 1989). And the Ministers of the Environment
around this time, especially Jean Charest, subs#guasserted a stronger role than that
traditionally adopted by the Department. The fatleggovernment refused unanimous
provincial demand for a clause in the CEAAct pravidfor equivalency agreements; a

demand which had been accommodated in the T@88dian Environmental Protection

Act.
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The source of this unusual federal stance cariedfin the difficult situation the
Ottawa now found itself. The provinces clearlyer@ed the intrusion into areas of natural
resource development by means of alternative elemenh jurisdiction. The Alberta
Forestry Minister argued that: “We fought hard ¢ontrol of the resources in this province,
and we're against the federal government coming ihis process through the side door”
(quoted in Harrison, 1996, p. 137). Even in Sadkawan, where an official noted that
relations with the federal government are genegdgd, it was a concern that: “They gave
away natural resources in the 1930s ... over timapears that they’re trying to find ways
to get [them] back” (Lechner, 2004). Yet publicncern for the environment was at a
historic high, peaking in July 1989 when a Gallugn@da poll found it to be the issue of
most concern to Canadians (Gallup Canada, July B489). A subsequent poll (Gallup
Canada, August® 1989) reported that 82% of Canadians believeid ¢fowernments were
not doing enough to protect the environment.

Given this heightened attention, any move by tliefal government to back down
could have resulted in significant political damageSpeaking specifically of the
Department of Fisheries and Oceans (DFO), an Adbefficial noted that, after the
Rafferty-Alameda and Oldman River court decisiddB0O had two choices: “...they could
either amend the Fisheries Act to devolve respditgior hire people to do the job. So
DFO got back in the habitat management businesguse at the time, devolution was
probably politically a bad move” (North, 2004). Was in this context that Lucien
Bouchard, future founder of the Bloq Québécoistesta“lf there is a special role for the

federal government, it is in the development ofarat! environmental protection standards
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and practices. The very nature of environmentabl@gms demands this” (quoted in
Harrison, 1996, p. 121).

The conflict which followed the Rafferty-Alamedalings between Saskatchewan
and Ottawa also resulted in a fair amount of enaisament for the federal government.
After the initial federal licence under thaternational River Improvements Act was held up
by the Federal Court pending an EA, Environment &anunder Minister Bouchard
produced and approved such a document without gjithe public opportunity to review
the final product. A further court case resulteéidenunciation of this action, with Justice
Muldoon writing: “If there be anyone who ought smulously to conform to the official
duties which the law casts upon him or her in tile of a high State official, it is a minister
of the Crown” Canadian Wildlife Federation and others v Minister of the Environment
and Saskatchewan Water Corporation (Rafferty No. 2) [1990]). The Court ordered that an
Environmental Assessment Panel be formed, but alidjmash the licence because so much
construction had already occurred. A subsequemeeagent between the federal
government and Saskatchewan to suspend constrdelioapart after then-Environment
Minister Robert de Cotret met with Premier Grantvibe and apparently authorized the
SBDA to continue work but then subsequently clairheddid not (Hood, 1994). Either
way, the result was the resignation of the entinwiBnmental Assessment Panel and a
perception in the national media that Devine waasdaeallowed to “...thumb his nose at
Ottawa” while de Cotret remained “powerless” toaitything about itToronto Sar, Nov.
17" 1990). Hazell (1998) sees Section 51 of the CEAWhich authorizes the passing of
an injunction to stop construction of a project whe panel is formed under the Act’s

transboundary provisions, as a direct result & ihcident. This need for the EIA process
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to begin before construction was further reinfortgdthe events unfolding in Alberta at

around the same time.

5.1.2 The Oldman River Dam

The legal and political disputes over the constoncof the Oldman River dam in
southern Alberta also resulted in significant fedigarovincial tension, perhaps even greater
than that produced in Saskatchewan because oftAlbaraditional sensitivity to perceived
federal encroachment into natural resource poliey because this case was eventually
decided by the Supreme Court of Canada. As prekjomentioned, Alberta had an
existing bilateral agreement with the federal gaweent which essentially left the majority
of EAs in the hands of the province. This destranaintain control over a process that
could have a significant impact on natural resoud=velopment is reflected by
comparisons of the proposed CEAAct to the Natidbaérgy ProgramAlberta Report,
Feb. 19, 1990) and by assurances from political leadech ss Premier Don Getty that
«...we will not, will not, allow our jurisdiction tdoe invaded” (Alberta Hansard, Juné"19
1989). Alberta argued unsuccessfully before tharCinat the EARPGO wadltra vires
and that the federal government should be constilaio examine only matters associated
with the legislation under which a federal licemeas granted — in this case tNavigable
Waters Protection Act. Tellingly, the federal government as a joint @fgnt and six other
provinces as intervenors also supported the lattgument. One provincial argument
eloquently stated that EAs were a “constitutionaibjdn horse enabling the federal
government, on the pretext of some narrow grounigaéral jurisdiction, to conduct a far
ranging inquiry into matters that are exclusivelyhm provincial jurisdiction” Eriends of

the Oldman River Society v Canada (Minister of Transport) [ 1992]).
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The courts also rejected assertions that no fede#dawas required because a
provincial review had already been conducted. Hpally, the Federal Court of Appeal
ruled that the public had not been given the degfegpportunity for involvement in the
process that a federal EA under the EARPGO woulek lsdlowed. Nor were the review
panels as independerftr{ends of the Oldman River Society v Alberta (Minister of the
Environment) [1988]). While a variety of provincial studies conductacer the nearly 30
years a dam had been considered on the Oldman iRaladed some public input, the lack
of a single EIA process meant that this input wlisnogathered in a far less formal and
rigorous manner than would be the case under owggesprocess. And in some cases, as in
the case of the issuing of the 1988 provinciallaz under which the dam was eventually
constructed, the requirements for public noticeemgaived altogether (Shpyth, 1991). In
fact, when then-Premier Peter Lougheed announeddtlig province would go ahead with
construction, no requirement was made for any EAleunthe Land Surface and
Reclamation Act at all Edmonton Journal, Jan. 24, 1992). Project proponents merely
argued that all of the studies previously conduetgzkntially amounted to an EA.

The presence of an Aboriginal reserve near thee @&itthe dam seems a further
strong basis for federal involvement. The Depantnod Indian and Northern Affairs did
encourage a study of the possible impacts on therve and the province also provided
funding to the Peigan tribe to conduct their owndgt of the possible effects of the
construction Friends of the Oldman River Society v Canada (Minister of Transport)
[1992]). This did not, however, stop the federal Environtak Assessment Panel —
appointed in late 1990 — from harshly condemnirggpiovincial process:

The Peigan were not treated fairly in the decisimaking, planning or implementation
phases of this project. The failure of the propdrend the Peigan to come to terms over
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this project is one of the most significant andaaegtable features of the project (FEARO,
1992, p. 5).

Despite the provincial funding, several Aborigimaibups intervened before the Supreme
Court in favour of greater federal involvement aaslthe later discussion of the James Bay
Il project as well as the CEAAct will show, manyogps have remained committed to this
position. Guarantees of Aboriginal involvementchpfominent positions in the CWA and
its subsequent bilateral agreements and were dbneitad as being of increasing concern
by those officials interviewed. A BC official degzed it as “...the most important issue in
EA today” (Crook, 2004). A CEAAgency regional affil in Alberta noted a shift from the
early 1990s when the provincial attitude was on&madian reserves are your problem ...
It's federal jurisdiction” to a recognition afteeweral lost court cases that Aboriginal
involvement had to be improved (MacDonald, 2004).

Like its counterpart in Saskatchewan, the cageeOldman River dam made clear
the need for early application of the EIA processvell as the need for injunctions to stop
construction. By the time of the Supreme Cournngylthe dam was already complete and
filled to 60% capacity Edmonton Journal, Jan. 2%, 1992). Despite this, the
aforementioned federal EA Panel (1992) made th#lisgarecommendation that the dam
be decommissioned. In addition to the lack of eméd EA and sufficient Aboriginal
involvement, the Panel highlighted insufficient lgsé of social and cultural impacts, lack
of economic justification for the project and tleetf that “...losses to the fishery resource
caused by the project greatly outweigh any poteg@ns...” (p. 5) as reasons for their
decision. Recognizing that such a recommendatiaa probably unfeasible — Alberta
Deputy Premier Jim Horsman, in his announcemertt tthea province would boycott the

federal EARP, stated: “I'd like to know how anyboslyort of Superman could shut down
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the dam” Toronto Star, July 16", 1991)- the Panel urged that a series of mitigation
measures be attached as conditions for the graotiadicence, with the threat that failure
to comply would lead to decommissioning.

Such a threat was hardly in accordance with thesipaspproach preferred by the
federal government to this point. Nor was the fab@ntervention into the EA of the
proposed Alberta-Pacific pulp mill on the AthabaBiaer. The Alberta Department of the
Environment, now under Ralph Klein, found an allythe Department of Federal and
Intergovernmental Affairs, which pushed for passajethe proposedEnvironmental
Protection and Enhancement Act as a way to weaken federal justification for iagrtion
(Winfield, 1994). The growing debate over the JaBay |l project would, however, test

Ottawa’s new stance.

5.1.3 The James Bay Il Project

While this research does not directly examine deeelopment of Quebec’s EIA
legislation, there is still value in observing tt@urse of events concerning Phase Two of
the large James Bay hydroelectric development viotig the Rafferty-Alameda and
Oldman court decisions. Canadian federalism has s@nificant extent been shaped by
the ‘Quebec factor;’ not only the frequent demamddecentralization, but also the need to
demonstrate to a large, politically mobilized limggic minority that they can be
accommodated within the Canadian federation. @emnsig that the late ‘80s and early
‘90s also witnessed attempts by Prime Minister diodry to get Quebec to sign onto the
Constitution, one might expect that, if the fedegabernment were to actively seek to
avoid conflict with any province, it would be Quebéeviewed from a different perspective,

one might say that, if the federal government, Bd a Prime Minister and three
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consecutive Environment Ministers from Quebec, wabng to battle Quebec over the
environment in the middle of this period of megastdantional politics, the other provinces
could not have been particularly reassured.

Ottawa’s position, however, fluctuated dramaticalhd reinforces the point that
federal unilateralism in EIA is undertaken onlyuahntly. The crux of the debate
revolved around the Quebec government’'s desiravidedthe environmental review into
two stages, first considering the impacts of roaigorts and marine terminals and then
analyzing the rest of the project. Since an es8th&600 million would have been spent
by the time stage two of the review was undertakenjronmentalists were suspicious of
whether cancellation of the project would be sesip@onsidered (Harrison, 1996). Lucien
Bouchard, now leader of the Blog Québécois, neetsis continued his support for federal
intervention: “For the time being, Ottawa has pawand jurisdiction in the environment,
and it might be that even some nationalists in @uatust thank God for that, because
Quebec is not taking care of the environment noMbritreal Gazette, Oct, 3¢", 1990).
Indeed, Quebec Environment Minister Pierre Paradike ranks and argued first for a
single review and then for a federal review undes tlames Bay Northern Quebec
Agreement (JBNQA), which was believed to be mogenous than the EARPGO because
of the requirement for the Cree and Inuit to besigmatories to the reviewMontreal
Gazette, Nov. 23% 1990). Unfortunately, Bouchard’s successor aer Environment
Minister, Robert de Cotret, also changed his mind accepted a two-stage review. His
successor, Jean Charest, reversed course agaianaodnced a full independent federal

EA of the project Toronto Star, July 18", 1991).
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One of the major reasons for this resort to umikism was the consistent
opposition of the Cree in Northern Quebec to thgjgut. Phase One of the James Bay
project, completed in 1971, had had significant amde-ranging environmental impacts
despite assurances from the province that impaotgddabe limited, including destruction
of habitat of a variety of species which led to aggation of species on which the Cree
depended to hunt (House of Commons, Ma¥, 3®89). Now, the Cree launched a legal
action to force the federal government to applyrthethority under the JBNQA. Once
again the federal government stood with a provioecargue that the EA was outside their
jurisdiction and that any federal concerns couldirfm®rporated into a provincial study.
Justice Rouleau of the Federal Court, however, dommany areas of federal jurisdiction
that would be affected, including Indians and Indi@nds, migratory birds, marine
mammals and fisheries, and added that the actibriveotwo governments “...w[ere]
intended both to appease and circumvent the nagipulations” and seemed to be
“...attempt[s] to free themselves from the duties aesponsibilities imposed under the
[JBNQA]” (Cree Regional Authority et al v Attorney-General of Quebec [1991]). The
eventual EA, prepared by Hydro-Quebec, was thezesoibmitted to three committees -
two constituted under the JBNQA and one under tRRFEGO - and was deemed
inadequate by all three in late 1994. Revisiontted EA was rendered unnecessary,
however, when a lobby of environmentalists and Cseeceeded in convincing the
governments of New York and Maine to cancel thaintacts, effectively killing the
project (Skogstad, 1996).

While hardly distinguishing itself as an enthus@participant, by 1992 the federal

government was firmly entrenched in EIA. Six yepror, the emphasis had been on
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process substitution through agreements such asl986é pact with Alberta and the
avoidance of duplication. Increased public atantpeaking in July 1989, had encouraged
the development of a legislated EIA process, buhout the Rafferty-Alameda and
Oldman River dam cases is it highly unlikely, givee tradition of federal deference, that
events would have unfolded the same way. The sduad made it clear that, if a
provincial process was to serve as a substituteafdederal EA, it must meet the
requirements of the latter. This included an emsgha@n transboundary effects and
Aboriginal rights, both of which were seen as keypaerns of a federal assessment. With
such a firm legal backing, as well as high — thodghreasing by 1991 — public concern,
Ottawa had shown some uncharacteristic backbone: gédrceived humiliation of de
Cotret’s inability to stop construction of the Ratly-Alameda dams in Saskatchewan led to
clauses in the CEAAct which strengthened the pavie¢he Minister of the Environment;
Charest abandoned the stance of his predecessaraar of a unilateral federal EA over
the James Bay Il project; and the federal govertnrefected provincial calls for
delegation of authority through equivalency agresise Like it or not, Ottawa was now
the holder of significantly more power in EIA artetprovinces would have to deal with

this new reality.

5.2 Harmonization and the Provincial Response

The tactics adopted by the provinces represetitifa feom outright rejection of
federal jurisdiction to an attempt to minimize fealeinvolvement. The provincial
recommendations for amendments to Bill C-78 suleaiithy BC Environment Minister
John Reynolds (Provincial/Territorial Working Grqup990) can be seen as such an

attempt. Bill C-78 would die on the order papet Wwould be reintroduced and passed as
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Bill C-13 in 1991. The provincial recommendationscluded the aforementioned
equivalency agreements, under which the federaemmnent could transfer an EA to a
province where the processes were “equivalent ammparable,” although the final
decision would remain with the federal responséléhority [proposal H]. The provinces
also recommended that procedures and requiremanisirit review panels be decided on
jointly by federal and provincial Ministers [pro@dsE] and that there be a cooperative
scoping process under which the federal governmentd consult with a province when
an EA is required [proposal G].

A variety of authors are skeptical of the effectssach a delegation of federal
authority. Andrews and Hillyer (1990) of the Wé&xiast Environmental Law Association,
for example, express serious reservations abouhraé of these proposals, fearing that a
jointly decided procedure for review panels coulldbva for deviation from the federal
commitment to such things as funding for publictisgrants, while a cooperative scoping
process would allow provinces a formal say in fal&As which require no provincial
involvement. They also argue that the term “corapka” is meaningless and that
equivalency agreements would force responsibleoaitits into making decisions based on
information provided by organizations outside fedlesupervision or control. Hazell
(1998) sees the potential for equivalency agreesneniead to “... the balkanization of
environmental assessment in areas fully within f@deonstitutional authority” (p. 57). In
any event, the only one of these recommendatioappear in the CEAAct is the proposal
for joint requirements for a panel review. The QA does state, however, that the
members of the panel must be unbiased [41(b)] &at the public must be given an

opportunity to participate [41(e)].
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While the provinces enjoyed limited success in tewh influencing the federal
legislation itself, the CCME offered a much bett@pportunity to restrain federal
unilateralism. The CCME was created in 1988 outhef Canadian Council of Resource
and Environment Ministers and focuses on “...promgf[i effective intergovernmental
cooperation and coordinated approaches to intediational issues” (CCME, 2004).
Through its policy of revolving chairmanship and prasis on developing mutually
acceptable ‘national’ standards, the CCME attentptgast itself as less of a federal-
provincial-territorial entity than as of 13 juristions working together. Its priorities are
reflected well in the Statement of Intergovernmer@operation on Environmental
Matters (STOIC) which emphasizes collaborationtrgaship, information-sharing and a
commitment to act on environmental matters whilspegeting each other’s jurisdiction
(CCME, 1991). Several authors, however, are highlycal of the CCME, with Harrison
(1996) observing that Alberta and Quebec - whom rarght think would take offence to
an agreement which recognizes that “both the Paeiia of Canada and the provincial
legislatures have legislative authority enablingnthto regulate matters relating to the
environment” (CCME, 1991, p. 4) — were in fact sfggoroponents of the STOIC. The
CCME norm of consensual decision-making, with ejansdiction effectively holding a
veto, seems a very good explanation for this suppBy binding the federal government
into a multilateral forum undesirable federal iaiives are perhaps easier to resist
(Skogstad, 1994). Winfield (2002) is further skegit of the actual goal of the
harmonization initiative, noting that it occurred a time when many provincial
Environment Ministries were undergoing severe buagks, typically much more severe

than Environment Canada. This feeling that envirental protection is occasionally
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compromised to further intergovernmental harmonytivates much of the opposition to
harmonization.

In the immediate aftermath of the Rafferty-Alamesta Oldman River court cases
and the development of the CEAAct, the CCME apgndacEIA was what Kennett (2002)
describes as “process coordination.” In contraghé aforementioned contrasting idea of
“process substitution,” the Framework for Enviromta Assessment Harmonization
(CCME, 1992) allowed for bilateral agreements whiclordinated aspects of the federal
and provincial processes, such as timetables antpanel reviews. Significantly, both
processes remained unchanged under the agreenmehtsg coordinated activity had to
meet the legal requirements of both governmenthis Meant that if the two processes
were not compatible at some steps, they would mermacoordinated. Kennett (2002)
notes that the federal comprehensive study stagehwnay add three months to the EIA
process, has no parallel in Alberta. Under the@se coordination model, the federal EA
would therefore diverge from the provincial procéss comprehensive study was seen as
necessary. In addition to the 1993 agreement Alitlerta, the federal government signed
two other bilateral agreements under the Framewarth Manitoba in 1994; and with
British Columbia in 1997. Hazell (1998) sees tlggeaments as a step forward for the
federal government because of their recognitiobath federal and provincial jurisdiction
in EIA: “...in a sense, the federal and respectivavprcial governments are equal and are
treated as equals...” (p. 94). He is, however,aaitof the latelCanada-British Columbia
Agreement for Environmental Assessment Cooperation (1997) because it allowed the

federal government to delegate a screening or ghmensive study to the province [7].

85



In this sense, it resembled the process substitutiodel adopted in the negotiations over
the CWA going on at that time.

Arguments in favour of harmonization through pracesubstitution almost
inevitably focus on the elimination of unnecessdnplication. Indeed, this was the
predominant concern about increased federal invodve expressed by all provincial
environment officials interviewed and should setweeinforce once again the strong link
between environmental protection and economic dgveént at the provincial level. In
the words of one provincial official: “They’re dughting what we’ve done for 30 years”
(Crook, 2004); according to another: “The biggestue is timing ... [Federal approval
processes] are often 30 days behind the provinmiatess” (Lechner, 2004). Such
arguments are indicative of a provincial conceuat tras been apparent at least since 1990.
Appearing at that time before the House of Comnf@ammittee to Pre-Study Bill C-78,
Environment Minister John Reynolds of BC warned tha recent federal intervention was
leading to “...a sense of instability which is espdlgidisturbing at a time when we face a
downturn in the economy” and that “[ijndustry isnting to a standstill in Canada because
of some of our processes ... the situation is so wjbn now that anybody can go to court
and delay things for months and months” (House ofnfons, Dec. & 1990). This
position was reaffirmed a decade later when and®nevincial/Territorial Working Group
(2000) compiled a list of projects which they juddead been needlessly delayed through
late federal intervention or duplication to meetedapping federal and provincial
standards.

Others, however, have gquestioned the severity ef gitoblems of overlap and

timing. A CEAAgency official acknowledged the eteisce of a problem but stated:
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“...you have to look at the perspective it's comingni.” The official commented on the
existence of groups whose sole purpose was to goitgpanies through the EIA process as
efficiently and cost-effectively as possible andowkere capable of exerting a significant
amount of pressure on provincial contacts. Mealayhhe official stated that, in many
Alberta oilsands projects, the proponent was oftiémer unwilling to disclose their entire
mine plan or did not provide detailed enough infation, which meant that the federal
process either had to incorporate previously uskea considerations or that a federal
Department would have to conduct supplementaryrimédion gathering. Finally, the
official argued: “The companies make a song anccelabout how oil drives the Alberta
economy and we know that,” but that CEAAact staddaneeded to be adhered to
(MacDonald, 2004). This relationship between pmoial governments and industry has
been seized upon by a significant portion of tharenmental community as a sign that the
former are too closely tied to economic developniBatgess, 2004).

Gibson (2002) further notes that the federal precaften considers aspects left
unaddressed by the provincial process. To retorAlberta for a relevant example, the
Alberta Environmental Appeal Board (2003) decismncerning projects proposed by
Inland Aggregates Ltd. and Lafarge Canada Inc. evdized by environmental groups
because licences were granted under the EPEA witheuopportunity for referral to a
public panel — something available for all projectsvered by the CEAAct (MacDonald,
2004). This consistency of application acrossctinentry was also cited as a strength of the
federal process by a national CEAAgency officiali(@ess, 2004).

As the court rulings of the early 1990s made cthat a provincial process which

did not fulfill the requirements of a federal EAutd not be considered its substitute, the
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provinces began pointing to their respective itites in EIA as a sign that equivalency
was possible. Alberta Environment Minister RalpkiK appeared on behalf of the CCME
and condemned the federal rejection of the prosinmoperative scoping and equivalency
agreement proposals described above. NotinghleaCCME was concerned over possible
federal intrusion into decision-making concerningpyncial natural resources, Klein
stated: “The provinces are now putting in placecpsses that would be equivalent or
perhaps even better than the processes proposthe ligderal government, and that ought
to be recognized” (House of Commons, Nov"18991). Klein also recommended that the
judge of what is “equivalent” be the CCME. Duritige five-year review of the CEAAct,
the provinces continued to ask for equivalency agents and for a legislative provision
allowing for “...the exemption of the application thle CEAA, aspects of CEAA or issues
already addressed by other processes” (Provinelfdrial Working Group, 2000,
‘Recommendations Report,” p. 8). The basis fos¢hend other requests was that:

[tlhe provinces and territories have made substbrdidvances in the practice of
environmental assessment in their respective jigtisds since CEAA was first enacted ...
adjustments to CEAA are required to recognize atmbmmodate the improvements to
provincial environmental assessment legislation gmdctice... (Provincial/Territorial
Working Group, 2000, ‘Trends in Environmental Assasnt,’ p. 28).

Provincial concern over the impact of increaseatkfal involvement occasionally
manifested itself in an explicit linkage betweenldeal actions and provincial reforms.
This was most apparent in British Columbia and Atbe In the case of the former, an
official argued that the court cases that conteduib a heightened presence around 1990
did not adequately consider the constitutional ssmm of powers between the
governments. This official acknowledged that th&sghtened presence was “clearly a

major factor” behind the four-year process thatitesl in the 1995 BCEAA and helped
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jumpstart what had been a failed attempt to strie@nthe three EIA processes in place in
1990 (Crook, 2004). In the case of the lattergedefal regional official believed that:
“Alberta so jealously guards its jurisdiction that it's driven Alberta to actually have
much better standards. If nothing else, | thirkytkeep one step ahead of everybody else
for that reason” (MacDonald, 2004). This certaifily in with Winfield’s (1994) findings,
mentioned above, of collaboration between the Niyief Federal and Intergovernmental
Affairs and Alberta Environment to develop the EREA

A different attitude towards on this issue wasdent in the other three provinces
examined. Jurisdictional infringement was not sagra significant problem by either the
official from Saskatchewan or Manitoba and both kagized the positive overall nature of
their dealings with the federal government. Agesin the desirability of having federal
transboundary provisions to serve as a back-umse ¢heir interests are overlooked by
neighbouring provinces (Lechner, 2004), which wascussed above, both officials
referred positively to joint committees which operaith federal participation. In the case
of Manitoba, it was indicated that greater fedemolvement has actually helped the
province develop a stronger cumulative effects ssaent process because of the addition
of CEAAgency resources (confidential interview, 2D0 Ontario reported considerable
concern over both overlap and jurisdictional inflement, but did not attribute any of its
reforms to federal action (Ireland & Macchione, 20

While concern over overlap and, in some casesdigtion seem to be a key factor
in explaining provincial support for harmonizatidaderal support seems once again tied to
a desire not to aggravate intergovernmental relatidPerhaps seeking to capitalize on this

desire, the Provincial/Territorial Working GroupO@) remarks that acceptance of its
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recommendations: “...has the capacity to demonstrdtat federalism works”
(‘Recommendations Report,” p. 5). In 1993, therefalespite the previous arrangements
under the Framework for Environmental Assessmentmidaization, the CCME was
charged with negotiating a new harmonization agesgmIt soon announced an initiative
with the top priority of: “clarifying federal-prowcial roles and responsibilities; elimination
of duplication and overlap; and harmonization ajiséation, regulations and policies”
(CCME, 1993). As a perhaps simplistic examplehef participants’ focus, Theme One of
the report was “Enhancing Cooperation Amongst Guwents” while “Managing
Environmental Issues” came later as Theme Two (CCMIO3). Several authors argue
that achieving environmental harmony only becameengyominent under the Chrétien
government, especially following the 1995 Quebderemdum when demonstrating that
federalism works became tied to a program of namsttutional renewal (Winfield, 2002;
Fafard, 1997). Harrison (2002a) describes thespresfrom the Prime Minister's Office
and from the Minister of Intergovernmental Affai&gphane Dion, around this time to get
a deal done.

The eventual deal — the CWA, signed in January 1808ll Canadian governments
except Quebec — has been criticized by some famigerg the federal government to
abdicate some of its responsibility over environtakpolicy. Indeed, this criticism helped
undo the CWA'’s predecessor, the EMFA, which wasdbaed after public consultations
in January 1996. What is of greatest relevance l®ethe accompanying Sub-Agreement
on Environmental Assessment (SAEA) and the subsechitateral agreements between
Ottawa and the four western provinces. In conttastthe earlier Framework for

Environmental Assessment Harmonization, the SAEAp&l a process substitution
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approach for projects that require more than osesssnent. The goal of the SAEA is to
ensure that only one EIA process be applied topept.

The bilateral agreements ensure coverage of tlas avhich the courts had focused
on in the court cases of the early 1990s. All fofirthe agreements — with Alberta
(Canada-Alberta Agreement for Environmental Assessment Cooperation, 1999),
Saskatchewan Canada-Saskatchewan Agreement for Environmental Assessment
Cooperation, 1999), Manitoba Ganada-Manitoba Agreement for Environmental
Assessment Cooperation, 2000) and BC Ganada-British Columbia Draft Agreement for
Environmental Assessment Cooperation, 2003) — make explicit commitments that other
jurisdictions potentially subject to transboundafiects will be invited to participate in the
EA and that affected Aboriginal groups will be dawly invited. The Agreement with BC
(2003) is the most detailed concerning transbounddfects, providing for the early
exchange of information if the federal governmezsl$ that the transboundary provisions
in the CEAA may apply to an EA [32]. In terms abé¥iginal involvement, the Agreement
with Alberta (1999) goes beyond a simple commitntenallow participation, specifying
that this will include:

opportunity to participate in a consultation pragrafor the preparation of the
environmental assessment report, to provide wricmments at the appropriate stage of
the environmental assessment, and to appear dlia pearing if one is convened [12.1].

Each agreement also details the requirements fblicpinvolvement and for the legal
requirements of both jurisdictions to be met. TEhosfficials interviewed almost
unanimously specified the clarifying of roles arabponsibilities as the major incentive
behind the bilateral agreements, although a fedsf@ial agreed that the relatively more
detailed Canada-Alberta agreement (1999) was ectafh of the strength of Alberta’s EIA

process (MacDonald, 2004).
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One of the more controversial elements of this @dahat there be a lead party who
administers the EA in accordance with their procés#hile the other parties are consulted
and retain their decision-making authority, it e tlead party who establishes timelines,
gathers information and decides which environmegifalcts need to be incorporated in the
EA for all parties to make their respective deaisi¢5.7.0]. It should be noted, however,
that both the SAEA and all bilateral agreementsiirecthat a definition of “environmental
effects” that meet the definitions of both the fedl@nd provincial governments involved
be adopted and the CWA states:

nothing in this Accord alters the legislative ohet authority of the governments or the
rights of any of them with respect to the exera@$dheir legislative or other authorities
under the Constitution of Canada [9].

Nevertheless, there have been concerns expresseth¢hSAEA and the bilateral
agreements mean a decreased federal presencettieadte of the lead party. The federal
government is only automatically the lead party wiiee proposed project is on federal
lands. Otherwise, the lead party is the provinceewitory if it is within their boundaries.
There are, however, a series of “best-situatedéma that may alter who is appointed lead
party. The criteria include “scale, scope and matf the environmental assessment,”
“physical proximity of the government’s infrastrucg,” “ability to address client or local
needs” and “interprovincial, interterritorial ort@mnational considerations” [5.6.4]. Kennett
(2002) believes this clause will lead to even fewirations in which a federal Department
is the lead party. In the interviews conducte@re¢hwas not a single case offered where
there had been a federal lead party since thergjgifia bilateral agreement.

For critics of this arrangement, the situationxacerbated by the lack of oversight

or enforcement provisions. Originally, there hai agreement to develop Canada-wide
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standards for the content of an EA as well as atednility mechanisms to ensure that the
legal requirements of all processes involved inEanwere met (CCME, 1996). Neither
have come into being. An Alberta official commehtinat discussions relating to the
former stalled because the federal proposal wasdbas the CEAAct model, which
differed significantly from the provincial processa some areas (North, 2004). When
asked during a hearing of the Standing CommitteghenEnvironment and Sustainable
Development (SCESD) why no enforcement provisiosewincluded in the CWA, lan
Glen, then-Deputy Minister of Environment Canadiritauted it to “political” reasons,
stating that enforcement was seen as less of aitpritlouse of Commons, Oct. %0
1997).

The SAEA further contains a curious clause thdestdThe Parties agree to seek to
amend their legislation and/or assessment processasecessary to comply with their
obligations under the terms of this Sub-agreemgn’2.0]. What this means exactly is
not quite clear. Sid Gershberg, then-Presidenthef CEAAgency, testified before the
SCESD that no changes to the CEAA would be necegsmuse of Commons, Oct. 90
1997). The amended 20@anadian Environmental Assessment Act adds as one of its
purposes: “to promote cooperation and coordinattira between federal and provincial
governments...” [4(2)(b.2)], though the effect ofstltlause is also unclear. The eventual
SCESD report (House of Commons, 1997) recommendeéxalicit provision in the
SAEA confirming that no amendment to the CEAAct waguired, but this did not occur.
One possible explanation is that, given the emghagithe Provincial/Territorial Working

Group (2000) on avoiding legal challenges, thisistaserves as an attempt to minimize
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situations in which two governments can be foregd conducting separate assessments by
a court ruling.

The SCESC report (House of Commons, 1997) is aldgiwat of several other
aspects of the CWA. The SCESC finds insufficieritlence of overlap to merit its key
role in the Accord, noting instead that greater leags should be placed on identifying
areas where there is not enough coverage unded@artalA processes as well as ensuring
that application of the CWA does not compromise ttoverage. And while the Deputy
Minister of Environment Canada argued that no devah would occur as a result of the
Accord, the Committee remains unconvinced, sediegWA as potentially leading to the
surrender of a significant number of important fatl@owers in EIA. It should be noted
that, based on the interviews conducted, no sianti devolution of authority has been
detected. In the case of Aboriginal involvemeit, &xample, the federal Responsible
Authority must still examine proposals for possiblelations of treaty rights and has the
authority to conduct a consultation process entigtparate from the EA if needed
(Burgess, 2004).

The pattern that can therefore be observed thraitghe 1990s is one of a return to
intergovernmental harmony through agreements that lass conducive to federal
unilateralism. While agreements earlier in the adie¢ such as the Framework for
Environmental Assessment Harmonization (CCME, 199@re structured around
coordinating two different EIA processes where fimesthe later CWA and the SAEA aim
at eliminating one process entirely. The focusthsd latter agreements on eliminating
duplication, despite a persistent debate about inoeh of it actually exists, reaffirms the

importance Canadian governments place on cooperathks has been seen, the motives
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behind support for cooperation vary; with the prmés motivated by concerns over
overlap and, to a varying extent, jurisdiction whihe federal position has often been tied
to the larger political goal of reducing intergowerental conflict.

A key argument by both governments has been tiectoperation will not come
at the price of environmental protection. Prowatlgy both Klein’s arguments on behalf of
the CCME before the Legislative Committee on BHILE (House of Commons, Nov. %9
1991) and the Provincial/Territorial Working Groag2000) recommendations for reform
to the CEAAct emphasized that improvements to praei EIA processes deserved to be
recognized. As was discussed above, officialsoiih BC and Alberta suggested that the
increased federal involvement since 1990 was afgignt reason for such improvements.
It is with the hope of elaborating on this thematttrends in public opinion around 1990

will now be examined.

5.3 Trends in Public Opinion

Having argued that federal actions have an impart#& varying, effect on the
development of provincial EIA processes, it is rseey to consider the possibility that
these developments can be explained in an alteentgshion. One such argument which
seems especially plausible would be that the differorders of government respond
independently to similar pressure from public opmi Such a conclusion would provide
strong support for advocates of a more collabogatipproach to Canadian federalism,
since conflict is largely redundant and only intsbihe implementation of the separate
processes. As will be seen, however, public opirdata from around 1990 does not
adequately support such an assertion. UltimattHgse results further support the

conclusion arrived at in the previous section.
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Measuring concern for the environment can be gauxyepublic response to two
guestions: how concerned people are when direskgchabout the environment; and how
many people list the environment as their most irigmd concern. Doern and Conway
(1994) state that Decima Research polls conduatedhie federal government in 1985
indicated that citizens were increasingly concerm@édut environmental issues when
directly asked to rate their level of concern. I@alCanada polls note a rising concern
about pollution, but do not ask specifically abéervironment’ until 1988. Figure 5.1
tracks the percentage of people who respondedhbatwere “very concerned” about the
environment. It should be noted that, from 19751887, the average percentage of
respondents who regarded pollution as being a “seryous” problem was around 52%
(Gallup Canada, June®11987). The five years from 1987 to 1992, theitnessed a
significant rise in public concern, which at itsaperesulted in nearly 80% of respondents
seeing environmental degradation as a very semmoblem, before tapering off and
returning to lower levels after 1992.

Figure 5.2 adds in the regional breakdown of redpats. While Ontario, British
Columbia and the Prairies each experienced an lbvesa in public concern during this
period, the results raise several questions. @rb#sis of these results alone, one might
expect that Ontario — which regularly exceeds tlational average in terms of the
percentage of respondents who are “very concerabdit the environment — to be at the
forefront of reform in EIA. Yet, although the Mstry of the Environment formed a task
force to recommend changes to the EIA processa# mot until 1996 that the OEAA was
amended. And as previously mentioned, this 199éraiment — with its focus on greater

efficiency — has been criticized as a step in theng direction (Valiante, 1996).
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Figure 5.1: Concern about the environment 1987-1992
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Figure 5.2: Concern about the environment by region
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Conversely, while it is unfortunate that Gallup @da chooses to lump together
Alberta, Saskatchewan and Manitoba as the “Prdirssmeone looking at these results
might be surprised to learn how quickly Albertaeakcin the wake of the Rafferty-Alameda
and Oldman River decisions. The relatively highngency of the ensuing EPEA also
stands in marked contrast to the consistently loe@icern expressed here by Prairie
respondents. British Columbia’s MPRP and MDAA abhbeé attributed to increased public
concern, although BC respondents’ level of concegertainly the most erratic of the three
regions. The relatively stringent BCEAA, howewanly came into force in 1995.

While Gallup Canada is sadly short of regional kdeavns detailing the percentage of
people who cited the environment as “the most ingmirproblem facing this country
today,” what information is available suggestsmailgir pattern as described above. Prior to
1987, the number of people choosing the environragfithe most important problem” was
not even 1% (Gallup Canada, Jan™1%991). Figure 5.3 illustrates how this rate mehét
17% in July 1989, surpassing unemployment for thlg tme in Canadian history, before
descending to its more traditional total of 2%adtel1991. In June 1988, when the national
average stood at 8%, the regional averages werllags: Ontario, 12%; Prairies, 3%;
BC, 2%. And again in March 1989, when the natiomatrage was 16% the regional
averages were: Ontario, 16%; Prairies, 10%; BC, .17%s with concern over the
environment, therefore, each region did experieace increase in the importance
respondents attributed to environmental issuesweer, if EIA reform in the provinces
occurs independently of federal reform, then onghinexpect the pace and breadth of
reform to be determined by the extent of publicamyn. This would not be an accurate

measure of what really occurred.
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Figure 5.3: Environment as the “most important prob lem” 1987-1991
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It is also interesting to note how short-lived gigened public concern proved.
Figures 5.1 and 5.3 both show that national putxiccern was only trending upward or
remaining level for two or three years. Indeed,thg time of the Oldman River dam
Supreme Court ruling in 1992, public concern wasdig returning to more traditional
levels. Many reform processes were initiated gséhthree years, but there has been some
suggestion that government officials felt the degoé public concern was overblown. de
Loé (1999), for example, argues that by 1987 theeAh government was increasingly
dismissive of negative media coverage of the OldiRarer dam as unrepresentative of

public opinion.
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5.4 Conclusion

This chapter aimed at exploring political and ledavelopments since the late
1980s in an attempt to determine the evolutiomtérgovernmental relations in EIA and
the role of increased federal involvement in thgidiative and policy changes at the
provincial level. Section 5.1 described the seméscourt cases that surrounded the
construction of the Rafferty-Alameda and OldmaneRigams as well as the James Bay |l
hydroelectric project. In each case, the courtphamsized areas in which the provincial
EIA process was deficient in meeting federal olilayes, whether it be transboundary
effects or Aboriginal or public involvement. Thetmesult was that the federal government
— albeit unwillingly — began to conduct a much &rgumber of EAs. At the same time,
the development process of the CEAAct took on atgileal more significance, especially
with Ottawa’s rejection of collaborative scopinglaquivalency agreements.

As section 5.2 described, the assertion of fedaw#hority disrupted the existing
order in EIA where the federal government playedaely supporting role. The
provincial response, in effect, took place at texels: first, at the multilateral level — either
interprovincially or in negotiations with the fedérgovernment; and second, at the
individual provincial level. At the multilateragVel, the provincial response was to deviate
from their previous position of outright rejectiaf federal jurisdiction to a position of
reemphasizing the importance of elimination of drgilon and overlap. The ensuing
revitalization of the CCME led to an emphasis omianization that initially resulted in
bilateral agreements stressing coordination betwberfederal and provincial processes.
During the mid-1990s, however, under a federal gawent committed to demonstrating

that Canadian federalism could work, the signinthefCWA and its accompanying SAEA
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changed the focus back to pre-1990s process sutlmstit Throughout this period, and
again during the five-year review of the CEAA in0BQ the provinces argued for process
substitution and equivalency as recognition ofrthefiorms in EIA. At the provincial level,
concern about federal involvement seems to havgeglaan important role in the
development of the more stringent BCEAA and EPEAimtish Columbia and Alberta
respectively. In Saskatchewan and Manitoba, howevieere no new legislation has been
enacted since the 1980s, concern about federallvewent seemed less prominent.
Indeed, several positive aspects of this involvamesre noted. In Ontario, concern about
overlap and jurisdictional infringement certainlyaled concerns in the two westernmost
provinces, this does not appear to have transiatedegislative or policy reform.

Combined with the regional breakdown of publicrogn trends provided in section
5.3, then, the evidence presented seems to indaratenportant yet varying role for
federalism in explaining the development of the Ei¥dcesses examined. The fact that
public concern for the environment was consistetdlyest in the Prairie provinces is
certainly not reflected in the early and aggressaéferms made by the Alberta government.
At the same time, Saskatchewan and Manitoba setmtel/e developed a strong working
relationship with the federal government which k&®ngthened the EIA process when
both governments are involved without significardypncial reform. The implications of

these differences will be further examined in thiéofving chapter.
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Chapter 6: Discussion and Conclusion

Environmental impact assessment and the broademdment to some sort of
sustainable development that it represents are emvenched along with federalism as
factors in the way Canada operates. The objedivthis research was to explore the
relationship between the two by looking at a pewbdhigh activity in EIA reform. It has
done so with the hypothesis that the increased lefvéederal involvement at this time
contributed to the corresponding increases in gy in provincial EIA processes.
Chapter 2 described how the relevant literaturgosumding such a hypothesis can be
categorized in terms of two broad debates: whetblsboration or competition is the ideal
intergovernmental relationship in a policy areahwiivided jurisdiction; and whether
centralization or decentralization will allow forome stringent environmental protection.
EIA, as one of the highest-profile environmentalrees of intergovernmental conflict in
the last 20 years, offered the opportunity to examihe consequences of this lack of
clarity. Chapter 4, then, studied the reformdEIA processes of the federal government
and the five western provinces undertaken from 1888 and attempted to judge when
and where there were increases in the stringendhefprocesses. Chapter 5 covered
events during these years as well, this time foxusin the Rafferty-Alameda, Oldman
River and James Bay Il court cases, but also exhritd coverage by discussing the
harmonization initiatives of the following year3he consequences of these cases and the
responses from both orders of government were skstlj as were the differences in
provincial responses to the greater federal invoket in EIA.

The framework introduced in Chapter 3 can now [seduto draw several

conclusions from the evidence presented. Withia tverall two-step process of
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determining whether there has been a widespreag@mment towards EIA reform since the
late 1980s and then determining what role interguwental interaction played in this
process, a variety of questions presented thenselwdgnder the former, this research
asked: which jurisdictions had a more stringent gtdcess in 1995 than they had a decade
earlier? Were there specific areas of the EIA @ssdhat received attention from many or
all of the jurisdictions during this period of refa? Were the majority of EIA reforms
initiated when public concern was trending upwardab its peak? Were any reforms
initiated when public concern was trending downwardafter it had returned to normal
levels? Under the latter, this research askedttidcourt cases around 1990 result in a
change in the intergovernmental method of addrgs&iis where both orders of
government were involved? If so, what were theefadand provincial responses to this
change? Was there variation in responses acresprivinces? Was there a noticeable
linking on the part of the provinces between inseshstringency in EIA processes and a
more limited federal role? Finally, the answershiese questions will be used to reflect on
the two broad debates of conflict versus collabonatand centralization versus

decentralization in this policy area.

6.1 EIA Reform in Canada

While there was a widespread movement towards feéférm during this period,
the eventual outcomes were significantly variedoserthe jurisdictions examined. The
most dramatic increase in stringency was likelyAlberta, where the LSCRA, which the
provincial government had not even felt the needpply to the Oldman River dam, gave
way to the EPEA, whose commitment to sustainabdityl decision-making mechanisms

rank highest amongst all EIA processes addressadrins of stringency. The federal
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government is certainly also noteworthy for its\att during this period, with the CEAAct
itself being completed by 1992, but not being prounkd until 1995 because of debate over
its accompanying regulations. British Columbia,amehile, acted the earliest in this
period in terms of actually creating new processessolidating a variety of procedures
into the MPRP and instituting the MDAA. Considegrithat the latter never had any
supplementary regulations passed, these can beasesrere interim reforms before the
BCEAA became law in 1995. By the standards puvéod in this research, the EPEA and
the BCEAA compete as the most stringent overall Bi8cesses in Canada. By contrast,
the other three jurisdictions — Saskatchewan, Maaitand Ontario — did very little in
terms of amendments or regulations. This must umdifeed by noting that these three
jurisdictions already had legislated EIA processedeed, Manitoba’'s was only enacted in
1987 and relevant regulations therefore were passdtie years after. Saskatchewan
created guidelines to deal with the Rafferty-Alam&tA, but the SEAA was certainly the
least stringent of any EIA legislation by 1995. t&io, meanwhile, undertook an
examination of the OEAA but changed only one aspédhe legislation, allowing the
Environment Minister to require an EA of a privatedertaking.

Despite the differences in the extent of the mafoinstituted, it is rewarding to
identify commonalities in changes made. One ofriwe significant criticisms of EIA
processes to emerge in the early 1990s was thefoeedrly identification of projects that
would require an EA and early application of thegass. The fact that all jurisdictions
examined had legislation devoted explicitly to EMith generally clearer trigger
mechanisms than before should therefore not berestimated. In addition, the newer

pieces of legislation generally contained morengint clauses concerning cumulative
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effects, consideration of alternatives and effemtsl compliance monitoring. Public
participation clauses were given greater emphagit, British Columbia and Manitoba
having the most stringent such clauses.

Of particular interest, however, is the fact thhtjaisdictions analyzed with the
exception of Saskatchewan made some sort of addibidheir transboundary provisions
during these ten years. Indeed, it is possiblbetanore specific and note that all of the
provincial additions occurred from 1990 to 1994ha@ter 2 introduced this concept and
listed the prevention of interprovincial spillovesach as environmentally harmful effects
as an argument in favour of centralization. Andei®d the examination of transboundary
effects has remained a consistent argument of atls®en favour of a greater federal role
in EIA. As discussed in Chapter 5, the possibilityenvironmentally adverse effects from
the construction of the Rafferty-Alameda dams ogogrin Manitoba became a significant
iIssue because Manitoba’s involvement in the EA bhadn limited. By 1993, British
Columbia and Alberta had created new processes axitiicit transboundary provisions
while Manitoba and Ontario had amended their engstiegislation. This concern for
ensuring that the interests of all affected judidns are incorporated into an EA is also
visible in the harmonization agreements signedr latethe decade. In each case, the
agreement guarantees that any possible transbgquefiacts will be dealt with by inviting
the affected government to participate in the assest process.

Aboriginal involvement saw a similar increase inmpinence in the early 1990s. In
both the Oldman River and James Bay |l cases, @terél and provincial governments
were criticized for neglecting Aboriginal issuedJnlike in the case of transboundary

effects, however, the following years did not seeidespread movement to add clauses
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guaranteeing Aboriginal involvement. Only the fedeggovernment and British Columbia
include such clauses in their legislation. Thent@rization agreements are a different
story. All of them make an explicit commitmentAboriginal involvement and also state
that the agreement may be altered by future laatncbr self-government agreements.
This point will be elaborated on in the followingcsion.

The fact that the Rafferty-Alameda, Oldman Rived dames Bay Il court cases all
occurred in the middle of heightened public conagrer the environment blurs the causal
links between increased federal involvement, puldmnion and policy outcomes.
Superficially, there appears to be significant eadlu surveying the chosen jurisdictions and
contrasting the timing of the various reforms wiitle public opinion trends described in
Chapter 5. Returning to Figures 5.1 and 5.3abigious that by 1988, certainly, concern at
the national level was notably high and trendingvamal. By 1992, concern was
significantly down and falling towards more tradnal levels. The federal government
announced in 1987 that it would seek to establigtgslated EIA process, which fits the
image of a government responding to increased @ublncern. As mentioned above, all
provincial governments examined in this researdo alndertook some sort of reform
process during these peak years. Yet the signifididferences between the degree of
legislative and policy reform amongst the provinaks not fit comfortably with the
regional breakdown of public opinion trends presdrdlongside the national totals. Other
factors seem to have been at work.

Before turning directly to the role of federalism EIA since the late 1980s, it is
worthwhile to speak to the significance of the adooentioned court cases on the federal

EIA process. Chapters 2, 4 and 5 all touched enttadition of federal deference in
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Canadian environmental policy. Chapter 2 descrithedinstitutional barriers that have
often made the development of environmental potidyicult. While many of these
barriers extended to both orders of government,federal government has traditionally
been further constrained by an unclear constitatidsase and a desire to maintain
intergovernmental harmony. Chapter 4 described hlogv application of the federal
EARPGO was considered discretionary until the Fad&ourt’'s decision over the
Rafferty-Alameda dam; a position the federal gowent joined with the provinces in
asserting on several occasions. Thus the EARPGOnaapplied to projects such as the
Oldman River dam despite the later findings of ¢berts and the federal Environmental
Assessment Panel that the standards of publiccgation under the federal process had
not been met by Alberta. Chapter 5 noted thatnwment Canada’s focus in 1987 was on
avoiding duplication, with the 1986 agreement wAlberta serving as a good example of
the process substitution model used to achieveetiils Chapter 5 also explained how the
tougher enforcement provisions of the CEAAct canskeen as a consequence of the
embarrassment suffered by the federal governmentalits inability to stop construction
of the Rafferty-Alameda dams. And this chapter li®ady commented on the
prominence given to transboundary effects and Ajiaal involvement by the court cases.
When taken together, it is possible to speculag thithout these legal rulings after
the federal government had committed to a legigl&tié\ process, the CEAAct could have
had a much more discretionary trigger mechanissyg #ringent enforcement provisions
(which are hardly a strength of the CEAAct anywdggss of a focus on transboundary
effects and Aboriginal involvement and perhaps stsuexplicitly permitting equivalency

agreements and collaborative scoping. While thendade of having many of these less
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stringent measures in place was discussed in Qhdpiieis much more contentious to say
that equivalency agreements and collaborative sgopre undesirable. To defend this
assertion, it is necessary to revisit the subjéattergovernmental interaction in this policy

area.

6.2 The Role of Federalism in EIA Reform

An examination of the interaction between the fabemd selected provincial
governments as it relates to reform in EIA yielsportant — if diverse — results. While the
provinces were united in their opposition to theABEt and continued to act together
when seeking amendments to this Act, certain aspactheir dealings with the federal
government point to interesting distinctions betwhew the increased federal involvement
of the early 1990s affected each jurisdiction retipely. It is therefore beneficial to
consider bilateral relations between the federalegument and the individual provincial
governments separately from the multilateral refetibetween the federal government and

all of its provincial counterparts.

6.2.1 Bilateral Relations

In British Columbia and Alberta — the two provinces#th the most prominent
upward shifts in stringency — evidence was foundmklement of reactivity in provincial
reforms. Whether motivated through a desire toichwwerlap or to dissuade possible
federal encroachment on provincial jurisdictionficdééls located in both provinces saw
these reforms as at least partially a responsev¢atg at the federal level (Crook, 2004;
MacDonald, 2004). In neither province did the pnoial official see the federal process as

allowing better coverage of relevant issues duaind=A (Crook, 2004; North, 2004).
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By contrast, in Saskatchewan and Manitoba, wheyisl&ive reforms were limited
and the level of stringency remained fairly coremstthroughout the 1990s, no such
evidence was found. Instead, provincial officiahs both jurisdictions stressed their
generally positive relations with the federal gowveent and provided examples of where
federal involvement had assisted the provincialkcess: through the addition of federal
resources to the joint panel review process in &abkwan (Lechner, 2004); and through
the bilateral strengthening of the CEA process anlkbba (confidential interview, 2004).

The relationship between intergovernmental intéwacand EIA reform in Ontario
is not well described by either of the above groopsvo. While a committee review of
the EIA process was completed in 1991, the legi®athanges to the OEAA in 1996
seemed to focus more on achieving a more efficeem timely EIA process than on
anything else. Ontario was also the only jurisdictof the ones chosen for this research
not to intervene on Alberta’s behalf Friends of the Oldman River Society v Canada
(Minister of Transport) [1992]. And yet the provincial officials interviewedgwed as
concerned - if not more concerned - about ovenapjarisdictional infringement than their
provincial counterparts. The latter was even casda reason for the delay in finalizing a
bilateral agreement (Ireland & Macchione, 2004).s #was the case with the two
westernmost provinces, the officials interviewedl diot see federal involvement as
facilitating the EIA process.

One possible explanation for Ontario’s uniquenesthis research comes from the
advanced nature of its EIA process at the timéefdevelopment of the CEAAct and from
its lack of conflict with the federal governmentepwnatural resources. By 1990, the 1975

OEAA had been in effect for 15 years and yet wilsaste of the most stringent processes
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of those examined. Rather than fearing some fdrfaderal involvement, therefore, it has
been suggested that Ontario saw it as a measurentght influence other provinces to
raise their EIA standards closer to its own (Wilfjel994). And in terms of natural
resources, Ontario certainly has no parallel toeftlys battles with the federal government
over the National Energy Program. Both these factbay have helped contribute to
Ontario’s EIA process developing relatively indegently of the federal presence which
influenced its provincial counterparts. Furthese@rch on this topic would be valuable.

The unbreakable link between natural resource dewetnt and EIA underscores a
fundamental difference between the provincial aedefal processes. The provinces, as
constitutional owners of natural resources, hav fifbcesses that must operate as part of
what one official described as “...the larger goveentmagenda” (Crook, 2004), where the
environmental costs of a project are weighed agatsspotential economic benefits.
Recognition of this permits a better understandiofg provincial commitments to
sustainable development, legislated timelines &peats of the EIA process and project-
specific terms of reference for an EA that can depsed to different cases. Advocates of a
greater federal role in EIA might argue that ecoimoand political concerns hold undue
influence at the provincial level and that statetsesuch as “We like to be there for
proponents” (Lechner, 2004) indicate an overemphasn timing and efficiency.
Provincial supporters could, however, respond bguiag that seeking to balance
environmental and economic goals is only a recagnitf the realities of EIA.

The federal government, by contrast, does not lla@esame degree of regulatory
responsibility for natural resource developmenthisThas contributed to the CEAAct

becoming “...more of a pure environmental protectiatute” (Crook, 2004) with little

110



consideration of economic benefits and a consisteetklist-style approach to all projects.
It is not, therefore, surprising that environmen@toups generally prefer federal
involvement, which Harrison (1996) attributes toeith perception that the federal
government is more removed from the influence adustry. One provincial official, for

instance, saw Environment Canada as functioningssestially as an advocacy group” in
EAs (North, 2004). These underlying differenceswieen the federal and provincial

processes will be discussed again following a disicun of multilateral relations.

6.2.2 Multilateral Relations

The net result of the Rafferty-Alameda, Oldman eéRiand James Bay Il court
decisions was a forced recognition by both ordégowernment that Ottawa had sufficient
jurisdiction over environmental policy to requirarpcipation in a wide variety of EAs.
This ran counter to the traditional approach oedefice discussed above and led for a short
period of time to a system where both the fedemdl @rovincial EIA processes were used
where an EA was required by both orders of govenimen this period, the federal
government sporadically resisted provincial cadisdecentralization of the EIA process —
essentially for a return to trstatus quo. Chapter 5 discussed how three successive federal
Environment Ministers — de Cotret, Bouchard and r€ia— gradually asserted their
authority, culminating in Charest’'s decision tolaterally order a federal EA of the James
Bay Il project.

The federal assertion of authority, however, stiauwt be exaggerated. Even as
Charest was announcing a federal EA over the J&agsll project, for example, the
federal government was arguing alongside Quebet the JBNQA, which was more

stringent in some respects than the EARPGO, dichawé the force of law. This attempt
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to minimize its role is consistent with the fedepalsition adopted in the cases of the
Rafferty-Alameda and Oldman River dams. Even atgbak of public concern, then, the
federal government showed ample desire to avo&tgovernmental conflict, which again
fuels questions about how significant federal nefommight have been without the court
cases. Considering that the harmonization inviathat eventually led to the CWA was
initiated in 1993, the period in which Ottawa waggared to act unilaterally was quite
small.

Provincial reaction to the disruptive effects bé theightened federal presence in
EIA generally fits well with traditional argumenits favour of decentralization. Increased
efficiency and elimination of overlap has alreadeb mentioned in this chapter, but it is
worth reinforcing the continued disagreement owemhat extent overlap exists. All
provincial officials interviewed, however, reportederlap to be a significant problem and
the provinces provided several examples of oveilaptheir recommendations for
amendments to the CEAAct during its five-year rewi@Provincial/Territorial Working
Group, 2000). Yet federal officials seemed to #es problem as exaggerated and the
federal Standing Committee on Environment and $hwtée Development (House of
Commons, 1997) found no evidence of significantriayein its analysis of the CWA.
There seems to be a great deal of truth to DwigadiWoodrow’s (1989) assertion that the
importance of this issue lies largely in the eyéhefbeholder.

A second, less-prominent provincial concern wasgrothe ability to maintain
regional preferences. British Columbia, Saskate@mewnd Ontario, for instance, have
legislated timelines, whereas Alberta and Manitdbanot. Ontario continues to do EAs on

private undertakings only at the Minister's dismet while Saskatchewan has chosen to
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reform its EIA process through policy guidelinesaggposed to legislative changes. The
development of a national model for EIA had inljidbeen on the CCME’s agenda for
harmonization, but did not make it to the CWA. &ivthe still-significant differences
between the six respective EIA processes examineauld have been a complicated task
to orchestrate the various amendments to legislaia alterations to policy necessary for
a national model. Nor is it clear that constrajpn@anada’s governments into one model of
EIA would outweigh the loss of policy experimenbatithat would result. If a national
model had existed in the 1970s, for example, gusstionable whether Ontario could have
produced as groundbreaking a process as the 1923 OE

Yet there seems to be merit in the argument pteden Chapter 2 that federal
involvement in a policy area ensures some formational standard. Indeed, such a goal
appears to have motivated CEAAgency officials esaerce its formation (House of
Commons, Oct."21990; MacDonald, 2004). Recognition of Aborigin@aty rights and
guarantees of Aboriginal involvement, which areyoptesent in the CEAAct and the
BCEAA, are explicitly laid out in each of the bi#aal agreements, including the draft
Canada-Ontario agreement. The uniform integrabbrthese sections into all of the
bilateral agreements seems to have been a fedeaaltyp This is also true of the
transboundary provisions included in every bildtagreement, which guarantee that an
affected party shall be invited to participatehe EA. And as was discussed in Chapter 5,
the transboundary provisions included in the CEAAc¢ seen by some as a further
backstop measure in case certain interests aréooled by a provincial EA.

The key provincial arguments throughout the 199@sguments that would ensure

reduction of overlap, allow for regional diversdyd protect provincial jurisdiction all at
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the same time — were for equivalency agreementscalaborative scoping. The former
had been implemented under tBanadian Environmental Protection Act and would allow
for near-total delegation of responsibility for tli#A process to a province. As the
overview of the court cases revealed, howeverptbeincial processes were deemed not to
have fulfilled the requirements of a federal EAheTobvious course of action to take for a
province seeking to regain primary responsibilagy EAs within its boundaries was to alter
its process to fulfill the federal requirementsndéed, an examination of provincial
presentations over the course of the decade — Jam Reynolds’ appearance before the
House of Commons Committee studying Bill C-78 ir@Q%o the provincial/territorial
recommendations for amendments to the CEAAct irD20@evealed a consistent pattern of
highlighting provincial reforms and asserting ttiegse reforms deserved recognition in the
form of equivalency.

Given the wide discrepancies between the underlpimgpsophies of the federal
and provincial processes - essentially centerirguradt the provincial need to balance
environmental protection against its control ovatunal resource development — the degree
of delegation an equivalency agreement would ersadms unwise. Furthermore, the
federal process does in some instances offer moirggent criteria than its provincial
counterparts, even when compared with the moshg&nt provincial processes. The
requirement that a person or group must be “diyeatfected” by a proposed project to
appeal a decision under the Alberta EPEA placemigation on public involvement that
has no parallel in the CEAAct.

The argument for collaborative scoping, which pessisted along with equivalency

as a provincial demand up to the present day, h&s l@een linked to protection of
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jurisdiction.  This link was perhaps best expresdmsd the Attorney-General of
Saskatchewan during thériends of the Oldman River Society v Canada (Minister of
Transport) [1992] Supreme Court case when EAs were descrase@ “constitutional
Trojan horse” allowing for federal intrusion intovariety of provincial responsibilities on
the basis of fairly limited areas of federal jurcdtbn. Indeed, the potential for
infringement on provincial jurisdiction was a cangtand often a divisive issue throughout
the court cases discussed in this research. Lestdr — who feared that allocation of too
much control over the environment to the federalegpment under the POGG clause
could “...effectively gut provincial legislative jwdiction” (R v Crown Zellerbach Canada
Ltd [1988]) — later upheld the ability of a federal E&Aconsider factors within provincial
jurisdiction Friends of the Oldman River Society v Canada (Minister of Transport)
[1992]). lacobucci J. further reinforced this &@kgilin the case ofQuebec (Attorney
General) v Canada (National Energy Board) [1994] by stating “...the scope of [the
National Energy Board’s] inquiry must not be narealsto such a degree that the function
of the Board is rendered meaningless or ineffective

The respective bilateral agreements take diffeegiroaches to this issue. The
agreements with Manitoba and Saskatchewan say ngptilirectly about collaborative
scoping; only committing the lead party to proviglithe necessary information for both
governments. Both the 1997 and the draft 2003dsdhagreements with British Columbia
contain a commitment to collaborative scoping. TB@9 bilateral agreement with Alberta,
however, calls for the lead party to establish@egmt advisory review team which develops
terms of reference for the EA, including the scopehe assessment. The main concern

with such clauses is the potential for the restnciof federal unilateralism in EIA. By
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surrendering sole responsibility for determining tcope of federal EAs in at least the
cases of the bilateral agreements with British @dilia and Alberta, there is the potential
that fewer factors could be examined than if a sepafederal assessment process was
conducted. This concern is aggravated by the fadtthis research did not find one case
where a federal Department acted as the lead pagyoint EA under any of the bilateral

agreements. Again, this is an area that wouldfiidrem further research.

6.3 Collaboration vs. Competition and Centralization vs.
Decentralization

This examination of the development of Canadia®\ Flolicy offers some
interesting conclusions relating to the two broabates presented in Chapter 2. In relation
to the first — whether collaboration or competitisrdesirable in a policy area with such an
unclear constitutional division of power - the emide suggests that it is necessary to
distinguish between the two orders of governmergmwonsidering this question. At the
federal level, there is little to no indication thatergovernmental competition provoked
EIA reforms. Instead, even at the height of pubbacern and at a time when the courts
were significantly expanding the federal role ilAEthe federal government continued to
show signs of reluctance to become more involMéthas been argued that the explanation
for this lies partly in the political atmosphere tbe time. As Lucas (1986) argues, the
federal government often operates according to alitipal constitution” where
intergovernmental harmony is seen as a premiunter Aie 1995 referendum, for instance,
the Chrétien government was seeking to prove thdérilism could work and several

authors credit this attitude as partly explaining tederal push for the CWA. One official
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described the subsequent bilateral agreements &ssically sewing up the country from
West to East” (Ireland & Macchione, 2004).

At the provincial level, evidence was found thatdeal actions can lead to positive
policy reform in some cases. British Columbia &tiderta passed highly stringent pieces
of EIA legislation at least partially in responseetvents at the federal level. Saskatchewan
and Manitoba instituted relatively few reforms. sdems likely that there is an element of
provincial capacity at play: that the responseheafse two ‘have’ provinces was so much
more dramatic because they financially and admmatisely could afford to take such
action. This is in line with Poel's (1976) findimgf the importance of socioeconomic
factors in explaining differences in interprovinaieforms. By contrast, the two ‘have-not’
provinces examined provided examples of benefitvel@ from federal involvement. Such
a distinction speaks to another aspect of the &bhder literature discussed in Chapter 2,
namely that federal involvement allows for somarfarf equalization of resources across
regions. Ontario - the third ‘have’ province sfiteither of these models but did not have a
history of conflict over natural resources and adiye had a fairly stringent EIA process in
place by 1990. This raises a further interestiamtp which is that there was no evidence
found of interprovincial influence on EIA reform3hat is, there was no indication that the
1975 OEAA influenced any of the other provincesmexeed to reform their EIA processes.

It is valuable to establish further links betwebis research and the literature on
federalism. Perhaps the most appropriate theotly which to contrast this research is
Simeon’s (2000) model of collaborative federalismThis model emphasizes non-
constitutional reforms and changes through twoedgfiit means: “...collaboration among

federal, provincial and territorial governmentselsag an appropriate balance among their
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roles and responsibilities” (p.238); and “...collaboon among the provincial and
territorial governments, with Ottawa on the side$ih(p.238). In relation to the latter, this
research did find some evidence of bilateral proincooperation on a practical level, but,
as mentioned above, found no evidence of interpmai development of EIA reforms.
Thus the findings do not support, for example, thedel put forward by Turgeon and
Vaillancourt (2002) in relation to the developmafthighways of national policy being
developed interprovincially.

The former means of collaboration is more intengstiecause it describes almost
perfectly the underlying philosophy of the movemetawards harmonization of
environmental policy in place since the mid-19908he CCME stresses the equality
between the federal and provincial governmentsutiindhe development of ‘national’ — as
opposed to ‘federal’ — strategies while the CWA atsdbilateral agreements attempt to
more efficiently and effectively delineate fedesald provincial roles in EIA. The presence
of evidence that unilateral federal action contidlouto an increase in the stringency of
some provincial EIA processes, however, supportsfidld’s (2002) warning of the danger
in assuming that greater collaboration automatickdhds to better policy outcomes. In
terms of EIA policy, therefore, there appears tarerit to Breton’s (1985) argument that
“competitive federalism” can have positive outcomes

Such a conclusion for environmental policy is caogied by the fact that the
federal government is generally unwilling to engageintergovernmental competition.
Even in the years examined, increased federal wewoént in EIA had more to do with
court rulings that pushed Ottawa into the fieldntreny federal desire to expand its

jurisdiction. Given these conditions, it is questible whether “competitive federalism” as
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seen in a policy area such as health care has aaenred in environmental policy.
Instead, it seems appropriate to conclude thauthlateral federal actions in EIA around
1990 provoked a competitive response on the pathefprovinces, but that a two-way
competitive dynamic never emerged.

This research also has implications for the sedwndd debate presented in chapter
2 concerning which level of government is betteacpd to implement stringent
environmental policy and therefore whether certation or decentralization should be
pursued. The evidence leads to two main conclssiofrirst, there are fundamental
differences in the way the federal and provincavegrnments approach EIA. It is argued
that these stem from the constitutional accordihghaiural resources to the provinces.
Within the provincial governments, EIA must alwagke place alongside considerations of
natural resource development. The unbreakablebletiween environmental protection and
economic development is not as obvious at the &devel. Both governments therefore
offer equally necessary perspectives on EIA: thierfal government perhaps more able to
focus exclusively on environmental protection ahd provincial governments presenting
what some would say is a more realistic, integramguoach to sustainable development.

Second, similarly to Nemetz’'s (1986) conclusiorretation to pollution control, it
is argued here that the provincial and federal gowents fulfill different functions in
environmental assessment policy that the otherdvstnlggle to offer. Centralization that
restricted the ability for provincial policy experentation would be detrimental to the
development of stringent EIA policies. Innovationgch as the 1975 OEAA, the quasi-
judicial Alberta Environmental Appeals Board anck ttndependent British Columbia

Environmental Assessment Office might not have cdmdée under too centralized a
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system. On the other hand, federal involvementriesbme cases to a form of equalization
— or what Breton (1985) might call “competitive edjty” — between the provincial
processes. The EIA processes of the six jurismistiexamined were of much more
comparable stringency in 1995 than they had beeryéars prior. Within this decade,
federal action was found to have played a sigmficale in provincial reforms of British
Columbia and Alberta - those two jurisdictions whatill did not have a specific piece of
EIA legislation. This ability to ensure some foaihnational standard is joined by a unique
positioning to ensure the consideration of transblamy concerns and a constitutional
responsibility for ‘Indians and Indian lands’ asaexles of “...problems [the federal
government] alone can resolve and is constitutipnalsponsible for resolving” (Breton,
1985, p.493). Possible limitations on the fedglernment’s ability to act unilaterally in
EIA for the sake of furthering collaboration shoblkel considered with these points in mind.
It therefore seems logical that both collaboratsord some form of competition
have a place in a Canadian federation that musewaela balance between centralization
and decentralization in EIA policy. Neither sholld sought simply as an end in itself.
This does not mean that there should be a perpstatal of war between the two orders of
government, but that some degree of conflict andrlap should not automatically be
regarded as a bad thing. As concluded by the MaddoCommission, they are, rather,
“...necessary consequence[s] of federalism” (Royan@ission on the Economic Union
and Development Prospects for Canada, vol.1, plé®) must be weighed against the
possible benefits to be derived. This is an ingoadrpoint that deserves greater recognition,

especially in light of the previously discussedeatiénce in the underlying philosophies of
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the federal and provincial EIA processes. It seénsvorse that there be ‘underlap’ in
these processes than overlap.

These conclusions suggest that the ability off¢lderal government to unilaterally
intervene into EIA — or even the ability of the éedl government to threaten unilateral
action — is an important one. Just as the progirm® better positioned to represent
regional preferences and to weigh the environmgmebnomic and social costs and
benefits of a project, so too the federal goverrtneetter positioned to use its policies
and resources to ensure some form of national atdrtiat provinces may exceed if they
desire to or are able. This should not be seem @l for significant centralization; it is
merely an argument that the federal governmentdry wf agreements that may surrender

its existing power or bind its ability to act uridaally if necessary.
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